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AHHOTauma

[Mpy NO3NTUBNCTCKOM NOAXOAE K NPaBy NOHATUE MCTOYHUKOB NpPaBa HEMOCPEACTBEHHO
CBsA3bIBAETCS C opmMamMm NpaBoOBON OeATENbHOCTU rocyaapcTtea. B cogepxaHmn no-
CNeAHNX ULLYT OTBETbI HA BOMPOCHI O A0/IKHOM 1 AO3BOJIEHHOM, 3aKOHOMEPHO MMEHYS
VX UCTOYHMKaMK npaBa. OgHako nparmaTuyHas npyBbldka No3HaBaTb NPaBO Kak roTo-
Bblli NPOAYKT, MPON3BEAEHHbIN rOCYAapPCTBOM, MPUBOAUT K YNPOLLEHHOMY MOHUMAHUIO
VCTOYHMKOB 1 pOpM NpaBa B Ka4eCTBE CMHOHMMOB, OCTaB/IsiA 32 paMKamuy BONPOC, Ka-
kne dakTopbl NOBYXAAI0T 1 CONPOBOXAAIOT MNPOLLECC CO34aHMs Nnpasa, NPeaLecTBys
CaHKUMM rocygapcTtea. ABTOPbl HACTOSLLEN CTaTbW NoONaratoT Y4TO MOCKOMbKY 3Th dak-
TOPbl IPUBOAAT K CO3[0aHUI0 UMEHHO MpaBa, a He APpYrnX CoLuMasnbHbIX PerynsTtopos, X
VICKJTIOHEHME 13 MO 3PEHNS IOPUANYECKON HAYKM HENb3s NPU3HATb 0O0CHOBAHHbLIM U
CMOCOOCTBYIOLLIMM BCECTOPOHHEMY OBMaAeHUIO NPeaMeToM npodeccumn. 3HavmTeNb-
Hasi YacTb coLuuanbHOro H6bITUS, UMEloLLLAs HENOCPEACTBEHHOE OTHOLLEHME K BOMpOCcam
dopMmnpoBaHNsa 1 coaepXXaHns npaea, octaeTcs 6e3 BHUMaHUs lopucToB. Poccuiickom
IOPUCTIPYAEHLNN N3BECTEH U OPYrO NOAXOA, KOTOPLIM NPOCNEXNBAETCS B Tpy4ax aB-
TOPUTETHLIX LOPEBOMIOLMOHHbBIX NpaBosefoB — H.M. KopkyHoBa, WN.B. MunxainnoBcko-
ro, .®. WepuieHeBnya. B HacTosLLEM UCCNeaoBaHUM UX HAPAOOTKM O COOTHOLLIEHUN
VMCTOYHNKOB 1 (POPM NMpaBa CUMHTE3MPOBAHbLI CO 3HAHUSIMW FOCYAAPCTBEHHO-NPAaBOBOM

4 © ®ponosa E.A., JlecuB 6.B., 2024
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WNCTOPUM 1 CPaBHUTENBHOMO NPaBOBEAEHWS, COMOCTAB/EHbI C peanMsaMu lopPUanNYeCcKom
npakTuku. B pedynbrate AOCTUrHYTbl TPY OCHOBHBIX LENN: BO-NEPBbIX, NPennoXeHo
aNbTEPHATUBHOE peLleHne BOMNpPOca O COOTHOLUEHUM UCTOYHMKOB U GOPM MNpaBsa, He
npegnonaralLLee nx OTOXAECTBEHNE; BO-BTOPbIX, MOKA3aHO, YTO YNpPOLLEHHOE MOo-
HMMaHWe MCTOYHMKOB MpaBa B KayecTBe abCTpakTHbIX KaTeropuii (Hanpumep, obLuas
BOJISI) HE BCEerga OTpaxaeT MpoLEeCChl, MPONCXOASLME B NPABOBON CUCTEME; B-Tpe-
TbUX, 0000LLEHbl 1 OOHOBJIEHbLI C Y4ETOM COBPEMEHHOM 3MMUPUKN NPU3HAKM U CBOW-
CTBa OCHOBHbIX (GOPM MNpaesa, Nx TeopeTnyeckme JOCTOMHCTBA U HepgocTatkn. OauH n3
OCHOBHbIX BbIBOJJOB 3aKJIO4AETCH B TOM, 4TO popMasnbHas (UCKOHNTENBHO MO BHELU-
HUM Npr3HaKam) kBanndukaums Toro UM NMHOrO NPaBOBOro akTa B Ka4ecTBe onpeae-
NieHHoM dopMbl NMpaBa (6e3 coaep>kaTesibHOro aHaM3a ero CyLLHOCTHbIX MPU3HAKOB U
CBOWCTB) ABNSieTCS HEAPDEKTUBHON.

KnrouesBbie cnoBa

WCTOYHMKM NpaBa; GopMbl Npasa; NpaBoOTBOPYECTBO; NPaBoBas ONpeaeneHHOCTb; HOP-
MaT1BHblE CBOMCTBA; CyaebHbIN NpeueneHT; NpaBoBOl 0ObIHaiA.

Ana yntuposanus: Oponosa E.A., JlecuB B.B. VicTo4Hnkn 1 popmbl Npasa: coBpe-
MEHHbIW B3NS4 Ha OCHOBHbIE TeopeTnyeckue nonoxenmsa // NMpaso. XypHan Beiclien
LuKOsbl 3kOHOMUKM. 2024. Tom 17. N2 1. C. 4-39. DOI:10.17323/2072-8166.2024.1.4.39

Legal Thought: History and Modernity

Research article

Sources and Forms of Law:
a Modern View on Basic Theoretical Provisions

Eﬂ Elizaveta A. Frolova', Bogdan V. Lesiv?

" Moscow State Lomonosov University, Building 13, 1 Leninskie Gory, Moscow 119991,
Russia, frolova.msu@mail.ru, https: //orcid.org/0000-0002-3486-4865

2 National Research University Higher School of Economics, 20 Myasnitskaya Street,
Moscow 101000, Russia, forbod@bk.ru, https://orcid.org/0000-0001-8085-3983

Abstract

The positivist tendency in the Russian legal theory influenced the ratio between sources
and forms of law. When the law is viewed solely from the point of state law-making
monopoly, then the concept of sources of law is directly depended on the forms of state
legal activity. Person appeals to the content of the latter if he or she wants to know what
is due and permissible, naturally calling such forms as sources of law. Thus, the tradition
to study law just as the product given by the state has formed the habit of equating the
meanings of sources and forms of law. However, this approach leaves out the question of
what factors prompt and accompany the process of lawmaking, as they precede a state
sanction to adopt the law. Given that such factors lead to the creation of law exactly, not
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other social regulators, the authors propose a thesis that there is no sufficient ground
to exclude them from the focus of jurisprudence as social science. This thesis is based
on the observation that, as a result of mentioned exclusion, a significant part of social
life, which is directly related to law-making and influences a content of legal norms,
remains out of the lawyers’ competent survey. Such restricted view does not contribute
to comprehensive mastery of the subject of the legal profession. Noteworthy is the fact
that there is another approach also known to Russian jurisprudence, which had been
substantiated by authoritative pre-revolutionary jurists. Among them were professors
of leading legal schools G.F. Shershenevich (Moscow University), N.M. Korkunov (Saint
Petersburg University), I.V. Mikhailovsky (Tomsk University). The study synthesizes their
achievements on the correlation of sources and forms of law with relevant experience
of legal history and comparative law, as well collates them with the realities of legal
practice. It has been assumed that sources of law are reason, experience, faith, as
well as composite categories and principles of law. On the contrary, normative acts,
precedents, legal customs, normative treaties, legal doctrine has been studied as
the forms of law. As a result, three main objectives has been accomplished: first, an
alternative ratio between the concepts of sources and forms of law, that does not imply
their equation, has been substantiated; secondly, authors have demonstrated that
simplified understanding of the sources of law as some abstract categories (i.e. general
will) does not always reflect the processes in the legal system; thirdly, authors have
generalized the features and qualities of the basic forms of law revealing their theoretical
advantages and disadvantages and updating common theoretical provisions against
modern legal practice. One of the major conclusions is that the formal qualification of a
legal act as a form of law (solely by external trappings without a meaningful analysis of
its substantive features and qualities) is ineffective.

Keywords

sources of law; forms of law; lawmaking; legal certainty; normative properties; judicial
precedent; legal custom.

For citation: Frolova E.A., Lesiv B.V. (2024) Sources and Forms of Law: a Modern View
on Basic Theoretical Provisions. Law. Journal of the Higher School of Economics, vol.17,
no.1, pp. 4-39 (in Russ.). DOI:10.17323/2072-8166.2024.1.4.39

BeepeHue

Ha ompepenenHoit cTagyum oO6LIECTBEHHOTO Pa3BUTUA ¥ YCTIOKHEHUA
MEeXX4e/T0BeYeCKMX OTHOLIEHMI MTPaBO CTA/I0 BaXKHENMIINMM COLMATIbHBIM pe-
TYIATOPOM, KOTOPBIN UCIIONb3YeTCA I CO3JAHNUA, UISMEHEHUA U IIPUMEHe-
HMA TIPaBUII, YIPAB/IAIONIMX OOIleCTBeHHOI X1u3Hblo. [loHATHE co3maHMA
VUMY M3MEHEHMA TaKUX NPaBWI IOSHMMAET BOIPOC: OTKY/Ja YepIIaeTcsa UX
copepxanne? PazHooOpasye BO3SMOXKHBIX BapUAHTOB IIOBEJIEHNSA B TOI MU
VIHOJ >XM3HEHHO CUTYyalluM 3acTaB/AET 3ayMaTbCsA: II0YEMY IIPAaBO IIpef-
NJCBIBAET IIOCTYNATh UMEHHO TaK, a He MHave? Kak onpepensaerca BapuaHT
HOBEMleHNA, KOTOPBIN JNO/KEH CTaTh MPaBOBOil HOPMOI? ECTh MHOXECTBO
IPUMEpPOB TOTO, YTO NPV HEM3MEHHOCTH XM3HEHHBIX 00CTOATENIbCTB 3aKO-
HOJaTe/Ib CITyCTA BpeMsA MeHsAeT [IA HUX HOPMY (MHOIZA B IIPAMO IPOTH-
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BOIIOJIOXKHYI0 CTOPOHY). KpoMme TOro, omHM U Te e >KM3HEHHbIe CUTYal[un
9aCTO PeryIupyoTCs MO-pasHOMY 3aKOHOZIATe/IAMM PA3ITIHbBIX TOCYIAPCTB.
Bce 910 HeM30eXXHO CTaBUT BONIPOC 00 ICTOYHVIKE ITpaBa — COAEPKaTe/IbHOM
MaTepuu, KOTOpasi BBICTYIIaeT ero MepBOHAYANIOM M ITIOCPEACTBOM obpaile-
HIISI K KOTOPOIL CYO'beKT B/IACTY MOXKeT COPMUPOBATD HOHSATIE O IPABOBOM
¥l IPOTVBOIIPABHOM.

OpnHako IOHATHME O Ipoliecce CO3faHMs INpaBa (IIPaBOTBOpPYECTBA) He
ABJISIETCA TOJIHBIM 1 3aBEepIIEHHBIM, €C/Ii OTPAaHNYMBATBCS TOMBKO CTafyeil
obpalieHns K UCTOYHUKY TIpaBa. XOTs Takoe oOpalljeHye IMeeT MeCTO 1 JI0-
IYCTUM JjaXKe, YTO CyO'beKT IIPaBOTBOPYECTBA CHOPMUPOBATT B CBOEM CO3HA-
HMM, VICXOJS U3 3TOTO VICTOYHMKA, IIPUMEHEHHYIO K >KM3HEHHOJ CUTyaluu
HO3UIINIO, BCE YK€ OCHOBHAA 1ie/Ib IIPaBa — BO3JIEIICTBYIE HA OOIIeCTBEHHbIE OT-
HOILIeHNs, UX perymposanue. Kak ciencTue, ysacHeHMe IIpaBuia CyObeKTOM
IIPaBOTBOPYECTBA He MOPOXKJAET IPaBO KaK OOBbEKTVBHOE sIBJIEHME, YTOOBI
JOCTNYD YKa3aHHBIX Ile/Ieil, HeOOXOVMMO pacIpOCTPAHUTD IMTOHATUA 00 9TOM
HpaBuIe CPefu VMHAVBNAYATbHO-HEONPEEeIEHHOTO KpyTra /i, 00ecrednThb
HaJl/IeXKalliee BOCIPUATIE MU COlep>KaHMs 9TOTO MIPABIJIA U €T0 00s13aTe/b-
HoCTH. VIMeHHO B CBsI3M ¢ 6eCCIIOPHOI HEOOXOAMMOCTHIO TAKOTO JIOTMIECKO-
o 3aBeplIeHNs Mpoliecca IMPaBooOpa3oBaHNMs MOAHMMAETCS BOIPOC 0 Gop-
Me IIpaBa — €ro BHEIIHEeM IIPOSIBJICHN) B OOBEKTMBHOI peasbHOCTH, KOIfa
CyOBEKTMBHOE OCO3HAHE HOPMBI IIpaBa ee CO3/jaTesieM IIepeBOAIUTCA B pa3psif
MaTepuaabHO-OILyTYMBIX (BUJMMBIX) 00beKTOB. B TakoM 00beKTUBMPOBaH-
HOM ((UKCHPOBaHHOM) BU/Jie IIPABO MOXKET OBITh PACIPOCTPAHEHO, YTO IPSIMO
B/IVSIET HA BO3MOXKHOCTD TPeOOBaTh ero eANHO0OPasHOTro MCIO/THEeHNA.

Bonpoc o cBsi3u GopMBbl IpaBa C €ro MCTOYHMKOM VMMeeT JyIs IOpUcTa
He TOJIbKO TeOpeTHYecKoe, HO 1 IMpPAaKTHYecKoe 3HaueHMe. JHaHUe 3aKOHO-
JaTeNbHBIX MPOLEAYpP, TEXHUYECKUX CTAVIl 3aKOHOJATETBbHOrO Ipoliecca
[I03BOJISIET OTBETUTH JIMIIb HAa BOIPOC, KaK IOSIB/ISETCS BHEIIHWUIT Pe3yyib-
TaT MpaBOTBOpYecTBa — (popma mpaBa. ITo 1o OOIbILIEN YacTy 3HAHME O
IIOBEPXHOCTHOJ PeasibHOCTH MPaBa, KOTOPYIO He TO/NBKO IOPUCTBI, HO U BCe
rpaXk/jaHe CIIOCOOHBI M3YUUTh 110 KHUTaM. BMecTe ¢ TeM 3a paMKaMm JaHHO-
ro 3HaHMA OCTAETCA IOHMMAaHMe TOTO, KaKye B JIeICTBUTEIbHOCTI CU/IBI U
(baKTOpPBI BO3/IEIICTBYIOT Ha YYaCTHUKOB 3aKOHOZIATe/IbHOTO IIPOLiecca B XOfe
paspaboTKM IPaBOBBIX HOPM — HauMHasi OT HOsIBJIEHNUs Mfiey (KOHIIeIVIN)
¥ 10 0(pOPM/IEHNSA OKOHYATE/IbHOTO 3aKOHOIOIOXKEHVSI, KOTOPOE MOXET CY-
I[eCTBEHHO OT/INMYAThCs OT M3HaYa/bHOro BapmaHTa. IOpucty, mperenpy-
IOlleMy Ha HOJHOLIEHHOE OBJIafleHMe MICKYCCTBOM IIPaBa, BKIIOYAIOLINM He
TO/IBKO HAaBBIKM IIPABOIPMMEHEHMs], HO U IIPaBOTBOPYECTBA, HEOOXOAUMO
MIMeTb YeTKOe IIOHATHE O ICTOYHMKAX IIpaBa.

BHuMaTe/IpHOE OTHOIIEHNE K BOIIPOCY ICTOYHUKOB U (OPM IIpaBa Tpaju-
IIVIOHHO JU/Is1 POCCUIICKMX TIPAaBOBEJJOB — OTedYeCTBEeHHas I0pUMIecKas Hay-
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Ka 3aHMMasIach ero pa3paboTKoOIl yyke Ha IuKe cBoero passutuA B XIX B. Teo-
peTudecKye OCHOBBI ObIIN 3a/10KeHBI B (PyHIaMEHTa/IbHBIX TPYAaX AesATenei
MOCKOBCKOJ1, CaHKT-IIeTepOyprcKOil M psAma APYIMUX IOPUAVYECKMX IIKOJL:
ALl IpaposckumM, @.P. KokomknubiM, H.M. KopkynosbiMm, V1.B. Muxaiinos-
cknM, C.A. Mypomuesbiym, [.O. lllepmenesuaem u gp. Ilocne Bo3obmamanms
COBETCKOTO ITOAX0/Ia, IPOBO3I/IACKBILETO IIPABO BO3BEJEHHOI B 3aKOH BOJIeil
TOCITOCTBYIOLIETo Kacca (mponerapuara), oTedecTBeHHAA IOPUCIPYAEHIVIA
BCTaJIa Ha Iy Tb OTOXK/eCTB/IEHNI UCTOYHUKOB U POPM IIpaBa — eAMHCTBEH-
HBIM MICTOYHMKOM IIpaBa Oblla NpM3HAHA BOJS «TPYAOBOIO HApOAa» U OHA
Ke CTAaHOBU/IACh HOPMATUBHBIM aKTOM, T.e. Obl/Ia OMHOBPEMEHHO U (pOpMOIt
npasa. PacipocTpanenHas ¢ Tex Mop MpUBBIYKA T0O3HABATh IIPABO B Ka4yeCTBe
TOTOBOTO IPOAYKTA, IPOU3BEIEHHOTO ITOCYAAPCTBOM, HE 3a/laBasACh JIONOJ-
HUTEIbHBIMU BOIIPOCAMIY O TOM, YTO OBIJIO JI0 €T0 CO3[JaHNA, TIPUBEJIA K YIIPO-
I[eHHOMY ITOHMMAI0 ICTOYHUKOB ¥ ()OPM IIpaBa B Ka4eCTBE CTHOHIMOB.

OpHaxo fjaxe 3a aOCTPaKTHOI KaTeropuet BOIM TPYyZOBOro Hapopa dax-
TUYECKI TTO-TIPeKHEMY CTOSUIV JIBVDKYIIE CUIbI ¥ (GaKTOPBI, BAVABIINE Ha
CYO'bEKTOB BJIACTY, KOTOPBIE B TEOPUY BBIPaKA/IN 9Ty BOJMIO, a (PAaKTUIECKN
MOIJIN [IefICTBOBATH 110 COOCTBEHHOMY ycMoTpeHuto. ITox yrinom mpo6iemMHo-
CTHU U AUXOTOMUYHOCTH, 0003HAYEHHOI B HaYajIe HACTOsAIIel CTAaTby, 3aMeT-
HOJI CTasIa He0OXOAMMOCTh CHOBA OCMBIC/IUTD BOIIPOC 00 ICTOYHMKAX 1 Pop-
Max npaBa. CTpeMuUTeNbHOE pasBUTIE TOCYAPCTBEHHBIX U OOIeCTBEHHBIX
VMHCTUTYTOB U IPAKTUKU Ha MPOTKEHUY TOC/IEHNUX JIECATKOB JIET, CBA3aH-
HO€, TIOMUMO IIPOYETO, C JOCTVDKEHMAMI HayYHO-TEXHUYECKOTO IIporpecca,
IIOJICKa3bIBaeT HOBbI€ BEKTOPBI TAKOTO OCMbBIC/IEHMA.

1. CoOOTHOLWIEHMnE NOHATUN «MCTOYHUK NpaBa»
n «popma npasa»

Ecmn ucxommth M3 OODBEKTMBHBIX 3aKOHOMEPHOCTeil (opmupoBaHums
IpaBa B Iylle JBVDKEHNUs Pas/IMYHbIX COLMANbHBIX (AKTOPOB, a He n3 ¢op-
MaJIbHBIX aOCTParMpoOBaHHBIX WM CYTYOO MIEONTOTNIECKIUX KaTeTOPMil, TO K
ObITHIO TTpaBa mpuMeHNMO 0b1ee dumocodckoe oTHolIeHNE GOPMBI K CO-
nep>xanuio. I. [erenb 3amevar, 4To py pacCMOTPEHUY IIPOTUBONONIOKHOCTH
MeX[y GopMOIt U cofiep>KaHIeM KpajiHe BaKHO IOMHUTD, YTO «COfiep>KaHe
He 6ecopMeHHO», a PopMa «IIpefCTaB/IsgeT cO00il HEYTO ‘BHEIIHEe eMy»
[Terens I, 1975: 298]. Takum xe o6pasom popma ImpaBa OTHOCUTCS K ICTOY-
HMKY IIpaBa (M K HOpMe IIpaBa B Ka4ecTBe COMEPXKATENbHOTO IIPOfO/IKEHNs
MICTOYHMKA) — KaK BHEIHee K BHYTPEHHEMY, KaK COCY/] M €r0 HAIlOJTHEHME.
B maHHOM acrieKTe OYEBUHO, YTO TOHSITIE MCTOYHMKA OTCBITAET K CYIIHO-
CTHU, KOTOpast SIB/ISIETCS ITO0 OTHOIIEHNUIO K COIEP)KaHUIO TpaBa MEePBUYHOIL,
6a30BOI1, UCXOASIIEN — 10 Hee HEeT IpaBa BOoOIIle, OHA SIBISIETCS €ro mep-
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BOHAYaJIOM, 3a CYeT oOpalleHns CyO'beKTa IPaBOTBOPYECTBA K HEll IPaBo
Ha4MHaeT GOPMIPOBATHCA.

dopma npaBa He MOXKeT IOSIBUTBCA caMa 110 cebe — el BCerpa mpepire-
CTBYeT JIeATE/IbHOCTb CyObeKTa IPaBOTBOPYECTBA, OOPALIAIOIIETOCs K TOMY
VI IHOMY MICTOYHMKY CBOETO BUJIeHMsI IPAaBOBBIX sBIeHnit. [Tepen ¢popmoit
IIpaBa CTOUT OfjHA Y3 OCHOBHBIX 3a/jay, HAIIPSMYIO CBSI3aHHAs C IPM3HAKAMU
npaBa — obecnednTb GOPMaTbHYIO ONPENeIeHHOCTD, T.e. He0OOXOMOoe yc-
noBue ¢popmanpHOro paBeHcTBa (popma — dopmanbusiin). Uto hopma mpa-
Ba SIBJIAETCA €CTIM He MJIea/IbHBIM, TO IOCTYIIHBIM M HE0OXOMMBIM CIIOCOOOM
HeJITPa/N30BaTh HETATUBHBIN 9 (HeKT CyO'beKTMBHOTO BOCIPUATI MeXde-
JIOBeYeCKMX OTHOIIeHu i, nucan npodeccop H.M. Kopkynos: «Hensbexuoe
HECOOTBETCTBYE IIOIOKUTENBHOTO NpaBa ¢ CYO'beKTUBHBIM IIPaBOCO3HAHM-
eM XOTsI U IPefCTaB/IsAeTCs 37I0M, HO € M30BITKOM BBIKYIIA€TCS TOIO OIIpefie-
JICHHOCTBIO VI BHEIIHEI0 PaclO3HABAEMOCTbIO, KAKOK OTIMYAETCA MOMIOXKI-
TeNbHOE IpaBo. HeTpynHO, efICTBUTENBHO, YOeOUTbCSA B B)KHOM 3HAUCHNN
OIIpeie/IeHHOCTH VM PACIIO3HAaBAEMOCTY I0PUANYECKUX HOPM... BCIKOMY Bak-
HO OIIpeJie/INTDb Hallepef, C BO3MOXKHOIO TOYHOCTBIO, IIPY COOTIOEHNN KaKUX
VIMEHHO IIPABIUJI OH MOXKeT ObITh 0OecIiedeH OT BCAKOTO IIPUTS3AHNUSA CO CTO-
POHBI IPYTUX ¥ COOMIONEHNS YeT0 OH MOXKeT TpeOOBaTh OT HIUX CaMIX. A 9TO
BO3MOYXHO TO/IBKO OTHOCUTENIBHO 00%eKMUsUPO8ABUUXCA HOPM Y TIOTOMY
yueHue 0 opmax, 8 Kakux cosepuiaemcs amo obvexmusuposarue (Kypcus
3mech n panee Haul. — E.®., B.JL.), monyyaer mns ropucta BecbMa 60/bIIoe
3HavyeHMe» [Kopkynos H.M., 1909: 282-283].

Taxum 06paszom, ecru OHOI 13 OCHOBHBIX QYHKIMII ITpaBa sSB/AETCA pe-
Ty/1MpOBaHye 001eCTBEHHBIX OTHOIeHMI (00OecrieyeHne X CTabMIbHOCTY U
IpefCcKa3yeMOCTH) ¥ €C/IU IIPAaBo B CBA3Y C 3TUM 00/afjaeT Mpru3HakoM ¢op-
MaJIbHOJ OIIpeJie/IeHHOCTY, TO GopMa IIpaBa sBIAETCS KITI0YeBbIM CIOCOO0M
BBINTOJTHEHVA 9TUX NTPeHA3HAYCHMIL.

VIHorma mOHATMA MCTOYHMKA M (POPMBI IIpaBa UCIONB3YIOTCA 6e3 mpo-
BefleHMs TPaHM MeX/y HMMM, a BpeMeHaMI Jjake B KauecTBe B3ayMo3aMe-
HAeMbIX CMHOHMMOB. Hepeko MOXXHO BCTPETUTh MHEHMe, YTO GOpMBbI I0-
JIOKUTETBHOTO IIpaBa, TaKue KaK 3aKOHOMATe/IbHBIN aKT, U €CThb UCTOUHUKNA
paBa, K KOTOPbIM 00OpaliaeTcst paBoIpUMeHNTeNb. [lefiCTBUTeIbHO, TaKast
JIOTYIKAa MOXXET MMeTb MeCTO, OJJHaKO HeoOXO#MMO 0OpaTuTh BHMMaHNE Ha
BO3MOXKHYIO IIOIMEHY TIOHATMUIL: OJHO IO, KOTAa pedub UAET 00 UCTOYHMKE
IpaBa BooOlIle, K KOTOPOMY 00palaeTcs IpaBOTBOPEI] [yIA CO3[aHUA IIpa-
BOBOJI HOPMBI C HYJ/Ifl; COBEPLIEHHO JIPyroe — PacCyX/eHue O TOM, K 4eMy
obpalraeTcs MpaBOIPYMEHNUTE/b IS MTOVCKA TOTOBOTO pelIeHNs KU3HEeH-
HOI cuTyanuu. B cBA3M ¢ 3TuM akTyanbHO ee ogHo 3amedanne H.M. Kop-
KYHOBa: «3aKOHOJIATe/IbCTBO He eCTh VICTOYHVK IIpaBa B CMBICTIE CUJIBI, €TI0
TBOpswei» [Kopkynos H.M., 1909: 284]. [Ipoiue roBops, nmpaBoTBOpeIl; 06-
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pallaeTcs K UCTOYHMKY IIpaBa KaK K HEMCCAKAEMON U MI3HAYa/IbHO HeoIlpe-
IeneHHoT (Tpebyrolert onpeyeNieHNs) MaTepu, ¢ IIOMOIbI0 KOTOpoit ¢hop-
MUpYeT IIPaBIUJIO, & IPABOIIPYIMEHNTENb — K 00BEKTMBHOMY IIpaBY, KOTOpOe
y>Ke HalllJIo CBOe OIpefenenne 6marogaps pabore MpaBoTBOPIIA. ITO CBOETO
pofia BTOPMYHOE MM IIPOU3BOJHOE TIpeicTaBIeHNe 00 ICTOYHNKe TIpaBa.

Jleno B TOM, YTO NpPM PACCMOTPEHMM JAHHBIX BOIIPOCOB BHMMAaHIE TEO-
pUU IIpaBa COCPEJOTOYEHO B OOJBILEN CTENEeHN MMEHHO Ha 00BEeKTMBHOM
npase. OnucpIBaeMble €10 IpU3HAKY, QYHKINY, CTPYKTypa IIpaBa, HOHATUE
U KIaccu@uKalysa HOPM IpaBa OTHOCATCHA K (eHOMeHY OObeKTMBHOIO, a
He CyO'beKTMBHOIO IIpaBa. B paBHOIT CTeNeHN 3TO CIPaBEIMBO U IO OTHO-
IIEHNIO K IIOHATUAM MICTOYHUKA ¥ (POPMBI IpaBa — OHM OTPAXKAKT TO, KaK
00BEKTUBHOE IIPABO CO3AETCS U KaK OHO IIPOAB/IAETCA BOBHE. YTO KacaeTcs
CYOBEKTUBHBIX IIPaB, TOUHEE, IPUHATHA MPABONPYMEHUTETbHBIX PeIleHMI
006 VX 3aIyTe B TOJ WIM MHOI CUTYalyy, TO (OpMbl 0OBEKTMBHOTO IIpaBa
IeVICTBUTEIBHO MOTYT PacCMaTPUBAThCA KaK MICTOYHUK YKa3aHHBIX pellle-
HWIT 1, CTIef{OBATe/IbHO, KaK MICTOYHNK CYO'beKTMBHBIX ITpaB. Taknm o6paszom,
€C/IM PacCMaTpUBATh IPABO UCKIIOYNTETBHO C €CTeCTBEHHOHAYYHOM TOYKNI
3peHNs KaK yTBep>KJeHHbIN TOCYJapCTBOM OO'beKT AefICTBUTETbHOCTH, Pery-
NMPYIONIVI OTHOIIEHMA U TOf/IeKAIVIi TPYMEHEHNI0 B KOHKPETHBIX fle/lax
(MCTOYHMK MpaBa B TaK HAa3bIBAEMOM «HOPUINIECKOM CMBICIIE»), TO C ITOM
11e/IbI0 MICTOYHMKM 1 (POPMBI ITpaBa JeNICTBUTENIBHO C/IEAYeT OTOXKAECTBIATD
(aTo 6onee 3 PeKTUBHO 1A IPABOIPUMEHEH).

Takas joruKa, OHaKO, HENPYMEHUMA K BOIIPOCY 00 MICTOYHUKE CaMOTO
00BEKTUBHOTO IIPaBa; OHA JEIICTBYET TO/IbKO IIPY IMO3UTUBMUCTCKOM IHOMIXO-
fie K HOHVMAaHMIO TIPaBa, IOCKO/IbKY KaK eCTeCTBEHHO-TIPaBOBas IIIKO/IA, TaK
¥ COLIMIO/IOTMYeCKIIe KOHIIETIINY TIpaBa B T000M Cydae He JOIYCKAIOT pa3-
pbIBa MEXY CyOBEKTOM ITpaBa U M3HAYATbHBIM MCTOYHNKOM IIpaBa IOCPen-
cTBOM (HOpM, KOTOPbIE BBHIIIOMHAIOT JINIIb TeXxHn4eckne Gynkiun. ITostomy
IpY PacCMOTPEHMM JAHHON TeMbI 3a4acTyI0 BaKHO YYUTBIBATD Pa3/IIHbIE
TUIIbI IIPAaBOIIOHVIMAHMAL.

/3110>kxeHHOE TI03BOJIACT CAENATh BHIBOJ, O TOM, UTO Oe3ale/UIALIOHHOE I
OeccrucTeMHOe OTOX/eCTB/IEHME ABYX IOHATNI BIIOJTHE CIIPABEINBO MOXKHO
IpU3HaTh OMIMO0YHBIM. Jla)ke MCIIONb30BABIINE UX B Ka4eCTBEe CHHOHUMOB
M3BECTHBIE ITPABOBEIBI Ie/Ia/IM 9TO VICKYCHO 1 0co3HaHHO. Hanpumep, npo-
¢deccop I.O. IllepmeneBny 06bsACHAT: «Pasmynable GOpPMBI, B KOTOPBIX BbI-
paXkaeTcs IIpaBo, HOCAT U3JlaBHA Ha3BaHUe CTOYHMKOB IIpaBa. TepMuH sTOT
IpefCTaB/IACTCSA, OHAKO, MaJIOIIPUTOHBIM BBUAY CBOEJl MHOTO3HAYHOCTIL.
... PasHOOOpasue 3HayeHMIT, MPUAABAEMBIX BBIPKEHNIO «MCTOYHMKM IIpa-
Ba»... BBI3BIBAeT HEOOXOAMMOCTD OOOITY €r0 11 3aMEHUTD APYTUM BbIpake-
HueM — «popmbl mpaBa»» [Illepmenesuy [.O., 2016: 322-323]. H.M. Kopky-
HOB TaK)e yJe/IA/] BHUMaHe 9Tol mpobeme: «JIpyroe cMelenne HOHATHA,
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uMerolee 6oiee COBpeMeHHOE 3HAa4eHMe, eCTh CMeIIeHMe MOHATUA VICTOY-
HIKa IIpaBa, KaK IpU3HaKa 001e00513aTe/IbHOCTH, C IOHATIEM [MCTOYHMKA
IIpaBa), OTKy/ja YepIaeTcs ¥ YeM OIpefe/sieTCsl caMoe COfiep>KaHue I0pUan-
geckux HopM» [Kopkynos H.M., 1909: 284].

CymecTBeHHOE pa3muare MeXAy paKkTopamit, BIMAOIMMY Ha CO3[aHIe
IIpaBa ¢ Hy/A, ¥ 0COOEHHOCTAMM Ipoliecca (OpMarTbHOTO OIIpefeIeH N Ipa-
Ba IIPOBOJIVIJI M3BECTHBIN TeOPETUK IpaBa, npodeccop V.B. MuxaiimoBckuii.
Eme B Havasie XX B. OH CIIpaBe[/IMBO OTMeYasl, 4YTO «HEOIpefeNeHHOCTb U
PaCTsDKUMOCTb» TAKMX CJIOKHOCOCTABHBIX KaTETOPUIL, KaK «00111as BO/LA», He
II03BOJIAET CYAUTH O Ipolecce «(HOPMaTbHOTO ONpeNe/IeHUs I0PUANIECKIX
HOpM» (T.e. HEIIOCPECTBEHHO IIPAaBOTBOPYECTBA), a ONMpAIOIIMecs Ha HUX
TEOPUM «MOTYT MMeTb Hay4HOE 3Ha4eHMe TOIbKO /LA BOIIPOCa 0 pakmopax
npasoobpazosarus» [Muxainosckmit VI.B., 1914: 74]. CbamaHcupOBaHHBIN
HOAXOZl K PasTpaHMYEHNUIO MOHATHII pas3fendeTca U 3apyOeXXHbIMU IpaBo-
BefaMit: Harpumep, ¢ppanuysckuit Teopetuk JK.-JI. Bepxenb orMmedaert, 4To
UL IPEeOJO/IeHsI KOHKYPEHIIUY PAa3/IMYHbIX CMBICTIOB IIOHATUSA «MCTOYHUK
IIpaBa», HEOOXOUMO VIMEThb B BUJY, YTO VMU B TAKOM C/Ty4yae «IIPUHATO Ofi-
HOBpPeMeHHO 0003HauyaTh U codepicamesnvHvie N (HOpMAnbHble VICTOIHUKI
npasa» [bepxens JK.-J1., 2000: 97].

2. UcTOYHUKM NpaBa

VicTounukm nmpaBa — 9TO IpeALIeCTBYIOIIME CO3/IaHNUIO ITpaBa ABVDKYIIVE
cubl ¥ (paKTOPBI, BAUAIOLIVE Ha CYObeKTa IIPAaBOTBOPYECTBA U OIIPefesiio-
e MaTepuanabHOE COfiep>KaHye IPaBOBbIX HOPM.

CoCTaBUTD 3aKPBITHIN ITepPeYeHb U BBECTY CTPOTOe TIOHATIE ICTOYHIKOB
IpaBa 3aTPYAHUTENbHO; GAKTOPHI, BIVIOIINE HA IPAaBOTBOPYECTBO B OIIpe-
IeJIeHHOE BpeMs B OIIpefie/IeHHOM TOCYapCTBe, ObIBAIOT TAKUMM JKe pasHO-
0o0pasHbIMM, KaK OOILIeCTBO B KauecCTBe >KMBOTO COLIMAIbHOTO OPraHM3Ma.
[TosToMy moAXOM K MCTOYHMKAM IIpaBa B TOM MJIM MHOM TOCY[IapCTBe MOXKET
B 3HAYUTETBHON CTENeHM 3aBUCETh OT HPUHATOrO (Mnm QakTU4ecKu Jeii-
CTBYIOII[ETO) MOAXOAa K MOHMMAHMIO IIpaBa Kak TakoBoro. Tak, C.B. bourno
OTMeYaeT, YTO «CHCTeMa MCTOYHUKOB IIpaBa MCIIBITHIBAET Ha cebe BMsIHIE
IIPaBONIOHMMAHMA», PACKPbIBAas OCHOBHYIO CYTb TaKOTO BIMAHNA Ha IIpUMe-
pe KOHIIeMIuIi TO3UTUBU3Ma, eCTECTBEHHOI' O ITPaBa, COLMO/IOTNYeCKOI I0pU-
crpynenuyu [bomno C.B., 2005: 17]. BMecTe ¢ TeM Heb3s1 3a0bIBaTh, 4TO Ka-
KOJ1 OBl HM VICITOBEIOBAJICS IOIXO/ K IIPaBY, LI€/IbI0 IIPaBOTBOPYECTBA BCET/a
ABJISIETCS CO3[JaHNe IIPABOBOJ HOPMBI — 3TO OHTO/IOTMYeCKas XapaKTepUCTU-
Ka caMOro MOHATHA npaBa. Hopma MoXeT BbIpa)kaTbcA IO-PasHOMY — ITy-
TeM IPUHATYA HOPMATVBHBIX IPABOBBIX AKTOB, PMKCAIVIN ee B pe3y/IbTaTax
CyneOHOI IeATeTbHOCTH, 3aKpeIUIeHNs B 00bIYHO-IIPABOBOII IIPAKTYUKE U T.J.
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Ho Bompoc, KoTopblit TOCTaB/IeH ceifyac, 3aK/I04aeTcs B TOM, IIPY IIOMOIL
4ero MOXKeT GOpPMUPOBATLCA COflep>KaHIe HOPM IIPaBa, B TOM 4MC/Ie B pyclie
Pas/IMYHBIX IOAXO/0B K IIPAaBONOHVMAHMIO.

Korza BcTaeT He0OXOAMMOCTD B IpaBe — HEOOXOUMOCTb BHECTY OIIpe-
Ie/IeHHOCTDb B JKM3HEHHYIO CUTYAlVIo, B MeXJelToBeYeCcK/e OTHOIEHM —
TOTZIa pedYb 3aXOAUT O BBIABICHMM IO3MIMY TOTO WM VIHOTO VICTOYHVIKA,
KOTOPBIII IPU3HAETCS B 001IeCTBE IETUTUMHBIM, B 9TON cuTyaunu. B vacTHo-
CTH, B TOCYAAPCTBE C aBTOKPATUIECKMM PEXIMOM, 0COOEHHO C Jie-Iope MIn
fe-pakTo MOHapXMYecKoil pOPMOII IIpaB/IeHMs], UICTOYHMKOM IIpaBa MOXKeET
IeKTapMpOBaThCA PasyM OIBITHOTO IpaBUTENA, KOTOPOMY HoBepsioT. Ha-
puMep, TaKoe IO0/OXKEeHUe MMETI0 MEeCTO B CPeHEeBEKOBOM PYCCKOM TOCY-
[apCcTBe, KOIfa IOC/Ie OCBOOOKIEHMA OT THeTa 30/I0TOI OPAbI MCTOLIEHHBII
¢busMYecKN ¥ JyXOBHO HApOJ MOJIArajicA Ha KHA3A KaK 3al[UTHUKA PYCCKO
3emy. [Ipyroii HOAXos MOXKHO HaO/TIOaTh B Pa3HOOOPasHbIX pOpMax ieMo-
KPaTU4eCKOro peXKuMa ¢ pecirybnmKaHckoi popMoii IpaB/IeH s, B KOTOPBIX
VICTOYHVIKOM ITpaBa IIPOBO3IVIAIIAe TCS BOJLA HAapo/ja VY BOJIA OO/IBIIMHCTBA,
XOTS 9TV KaTeTOPUY JOBOIBHO aOCTPAKTHBI, U CYLIECTBYIOT Pa3HOOOpa3Hble
B3I/ISA/Ibl HA MEXaHU3MBI, METOIVKI 1 TIPOOTIEMHOCTD «BBIYMCTIEHVIS» TAKOI
BOJIL.

Takum o6pasom, UCTOYHMK IIpaBa, B OT/INYNME OT €ro (pOpMBI, XapaKTe-
pu3yeTcs KaK HeuTO MMelolliee YHUBEPCaIbHYI0 CYLUIHOCTb U CTOsIlee Hajl
COOBITHAMMY, PAKTUIECKM MPOUCXOAAIMMY B obmectBe. IIpy HensMeHHO-
CTU MCTOYHMKA IIPaBO MOXeT NprobpeTaTh pasmnynble popmbl. K npumepy,
la)Ke eC/IM CTPYKTYypa 0OIIeCTBEHHBIX OTHOIICHNII IIpeTepIeBaeT U3MEHEeHU A
107l BAMAHNEM HayYHO-TEXHUYECKOrO IPOrpecca, TaKOol MCTOYHMK IIpaBa,
KaK BOJISl Hapofja, He MeHsAET CBOeil BHYTPEHHell IIPUpPO/ibl, TOTIAa KaK Ipa-
BOBBIE HOPMBI I 3aKpeIULAtonye ux popMbl IIpaBa, BeCbMa BEPOATHO, OYAyT
VI3BMEHATHCS, POPMMPYS HOBYIO IIO3UINIO STOTO VICTOYHMKA 110 OTHOIICHIIO
K MI3MEHMBIIMMCS 06cToATeNnbcTBaM. [locTosHHOE 0bpalieHye K MICTOYHNKY
IpaBa, KaK IPaBWIO, He TPeOyeTCs], OHAKO B CUTYAlMsX, ellle He Ypery/n-
POBaHHBIX (HEOIpee/IeHHbIX), HO TPeOYIOIMX 3TOr0; CYyOBEKT IIPaBOTBOP-
4ecTBa 00paIlaeTcs K MCTOYHMKY JIA €T0 KOHKPeTU3alMN B IIPeTOMIeHIN
K OIIpefie/IeHHO COBOKYITHOCTY (aKTOB, 4YTOOBI 007Ie4b B Ty M/IU MHYIO J10-
CTYIIHYIO 9TOMY CyObeKTy popMmy onpesneneHHOCTHI (popMy IpaBa).

[TosTomy, pa3BuBas paHee UTHPOBaHHbIe HabmOfeHN, V1.B. Muxaitnos-
CKMIl yTBEPIK/IaJl, 4TO «B CYLTHOCTY, IIOYTH BCE yYeHbIe OINHAKOBO IIOHNMa-
I0T «MCTOYHMKM IIpaBa» KakK «(aKTOpPbI, TBOP:AIINE IIPABO», & Pa3HOINIACKA
HA4YMHAIOTCA TOBKO P PellleHUM BOIIPOCa, 4o JO/DKHO CYMTATHCA Ipa-
BOTBOpsAIMMY akTopamn» [Muxaimosckmit VI.B., 1914: 237]. Ilpu atom,
KaK ITTOSICHSJI IIPaBOBEJ], <O[[HU TOBOPST, 4YTO 3TO — OOBEKTVBHBIE YCIOBVIA
TDAHHOM CPeNbl, PYIUe — YTO 3TO BBICIINIL 3TUYECKNI 3aKOH, TPEThY — YTO
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3TO NCUXMYECKNe IePeXXUBAHNSA TMYHOCTY. ..» [Muxaimosckmit V1.B., 1914:
237]. B cBom ouepenp H.M. KopkyHoB ykasan 6onee o6uuit Kpurepuii, mo-
3BOJIAIOINI K/TACCUPUIIVPOBATh ICTOYHVIKY ITPaBOBBIX HOpM: «OnHM IIpen-
CTaB/IAIT IOPUANYECKNe HOPMBI KaK HOPMBI, YCTaHAB/IMBaeMble OpraHaMu
TOCYapCTBEHHOI BIaCTH; ApyTrye 6omee 061mMM 06pa3oM MPU3HAIOT MCTOY-
HVIKOM IIpaBa 0011ecTBO B ero menoM» [Kopkynos H.M., 1909: 62].

OT penreHMst JAHHOTO BOIIPOCA HANIPSIMYIO 3aBUCUT IIOHATIE 00 MCTOYHM-
Ke 00beKTHBHOTO NpaBa. Eciu mpaBo, c/efys KOHIEIINN JKeCTKOTO M031-
TUBM3MA, OTOXKECTB/IAETCA C PeLIeHMSAMI OPTaHOB BIACTHU, TO €AVHCTBEH-
HBIM MCTOYHMKOM IIpaBa CTAHOBUTCS TONBKO Pas3yM /NI, OCYLIeCTBIAIONIX
BJIACTb; JaXKe eC/IM MOTMBOM K IIPUHATHIO TeX /U VHBIX BIACTHBIX pelIeHNI]
CTaHYT COOBITVS, IPOUCXOJALINE B CAaMOM 00I[eCTBe, TO, IpeXze yeM Oy-
IeT CO3[jaHO IIPaBO, OHU OYAYT «IIPONYIIEHbI» Yepe3 pasyM CyObeKTa Ipa-
BOTBOpYECTBA. B pyrux mpaBonopsAgkax, Iae UCTOYHMKOM IIpaBa IIpU3Ha-
eTcs 00IIeCTBO B L1EJIOM, CAMOJIOCTATOYHBIMY (PAKTOPAMM, OIIPefe/IIOMI
ero copepkaHue, MOTyT CTaTh 3aKOHOMEPHOCTY OOILIeCTBEHHON MPAKTUKI,
OTHOUIEHNII MeX/y JTIOAbMY (HaKaIIMBaeMblil >KU3HEHHBIN OIIBIT), pe3y/ib-
TaTbl KOHKYPEHILMM MHTEPECOB Pa3JIMYHBIX COLMA/JbHBIX IPYII MM HaxKe
IICUXO/IOTMYeCKIe TOTPeOHOCTH B IIPaBe, a [eATeIbHOCTh TOCYAaPCTBEHHBIX
OpTaHOB NPV 3TOM HaIlpaB/IeHa JINIIb Ha PUKcanyio 1 obecrederne popmmn-
PYeMBIX CaMMM 00111eCTBOM IIPaBOBBIX HOPM.

OpnHolt 13 0cOOEHHOCTet MCTOYHNKOB TIpaBa, OTINYAloIIeil nX oT hopm
IpaBa, ABJIAETCA OTHENEHHOCTb (WIM Jake HEe3aBMCUMOCTb) OT TOCYHap-
CTBAa — OHM IIPEJLUIECTBYIOT TOCYAAPCTBEHHOI JeATeIbHOCTY 110 CO3LAHNIO
npaBa. Jlaxke ecu peub UIeT O MO3UTUBUCTCKOM IIOAIXOfle, TO Pa3yM HOCU-
TeJlell TOCYIapCTBEHHOI BIaCTY, OYEBUIHO, IMEET OTAEIbHYIO CYITHOCTD OT
CaMoOTO roCyfapcTBa. Pa3yM BiusAeT Ha UX rOCYHAPCTBEHHYIO JeATETbHOCTD,
a He HA00OPOT, I CO CMEHOJ HOCUTE/Iel BIACTY MEHAETCS pasyM, BIMSIOIUI
Ha IIPaBOTBOPYECTBO. Pa3yMm, Takum 06pa3om, CyLiecTByeT BHe TOCYapCcTBa.
Emge 60rmee oueBnmHa 060c06/IEHHOCTD 00IIeCTBEHHBIX (GAKTOPOB: CHaYaIa
B IIpoliecce COLMANbHONM MPAKTUKM CK/Ia/bIBAIOTCSA 3aKOHOMEPHOCTH OIIbITA
U 60pbOBI MHTEPECOB, BEPOBAHMS, IICUXOTIOTMYECKIE TOTPEOHOCTH NI U
JIMIIb 3aTeM OHU OOBEKTUBUPYIOTCSA B 3aKOHOMIATE/IbHON JeATeIbBHOCTY TO-
CyflapcTBa.

K Hambornee pacrpocTpaHeHHBIM UCTOYHYMKAM ITpaBa (B MOHMMaHNH, KO-
TOpO€ HMPECTABIEHO BBIIIE) MOTYT OBITh OTHECEHBI Pa3yM (BK/IIOYAIOIINIL B
ce6s1 BO3MOYKHBIE ero IPOSIB/ICHNsI — JIOTUKY, JOKTPUHY, IPUHIUIIBI IIpaBa),
OIIBIT, BEPa, IICUXO/IOTMYECKIE IEPEKMBAHN NHVBIJIOB.

Pasym Kak MCTOYHMK IIpaBa NpeACTaB/IsgeT COOO0I MBICIUTENIbHYIO Jes-
TEIBHOCTb CyO'BeKTa IPAaBOTBOPYECTBA, KOTOPBIV ITOCPENCTBOM aHAJIN3a,
abcTparupoBaHyss win 0000OIEeHNsT CO3epljaeMbIX COIVaTbHBIX SIBJIEHUI
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(B TOM 4MC/Ie HOMUTUYECKIX, 9KOHOMIYECKIX, KYIbTYPHBIX) BbIpabaThIBaeT
crioco6 paspemnieHus (yperyiupoBaHus, ONpene/ieHNsI) TOW VI MHOM XKU3-
HEHHOJI CUTYaly, KOHKypeHIY MHTepecoB. ColmanbHas cpefja, YypOBEeHb I
npo¢wib 06pasoBanus, spyauLua u fpyrue GakTopsl GOpMUPYIOT MHEHIE
(ybexxmeHMs1) YemoBeka I0 ONpefie/leHHbIM BOIIPOCaM, KOTOpOe MOXKeT OBITh
TII0/I0’KE€HO B OCHOBY ITPABOBBIX pellleHuil. Ec McTOYHMKOM IpaBa sAB/IAETC
pasyMm i, Kak ero HasbiBan H.M. KOpkyHOB, «CyObeKTUBHOE CO3HAHNEY, TO
CIIpaBe[IMBBIM OyfieT ero HaOJIofieHNe, 9TO «Bce pyrue $GaKTOphbl BAUSAIOT
Ha IIpaBOOOpa3oBaHNe TONbKO Yepes3 IOCPEeACTBO HAlllero co3HaHusA. boxe-
CTBEHHbIE BeJIeHMA, NIPMPOJiAa Bellell... COOOpaXKeHNs 1eIecO00Pa3HOCTH,
BHYILEHNA HPaBCTBEHHOIO JIOJITA — BCE 9TO MOXKET BbI3BaTh 0OpasoBaHMe
COOTBETCTBYIOIMX IIPAaBOBBIX HOPM JIMIIb TOIJA, KOTZA Oy/ieT BOCIIPUHSITO
qeoBeyecKuM cozHaHueM» [Kopkynos H.M., 1909: 284]. B cBsisu ¢ atum
He/b3g He OTMETUTb, YTO IIPAaBOBas JOKTPUHA, BK/IOYANONIAS HE TOIBKO
TPYZABI YYEHBIX, HO U ITI0OAIbHBIE YYeHNsI O CYLIHOCTH IpaBa (B TOM 4MCiIe
JTOKTpPVHA eCTECTBEHHOTO IIpaBa), a TAK)Ke TeOPWsA STUKY U JOKTPUHA Bepbl
(HO He BepOBaHUA KaK TaKOBbIE) ABJIAIOTCA, IIO CYTU CBOEJ, YaCTHBIMU IIPO-
ABJIEHMAMM pa3yMa B KauecTBe VICTOYHVKA IIpaBa. YKa3aHHBbIE pe3y/IbTaThl
MBICTUTEILHOM JIesTe/IbHOCTH Ye/IoBeKa He TOIbKO caMI 110 cebe paspabaTsi-
BAIOTCs TIPY ITOMOIIM pasyMa, HO U Iepef objiedeH1eM B IIPaBOBYIO GOpMy
ABJIAIOTCA IPEMETOM VX OCMbIC/ICHNS IIPAaBOTBOPIIEM.

OpHMM U3 CaMBbIX BIMATEIbHBIX NIPOSB/IEHNII pasyMa B KayecTBe VICTOY-
HIIKA TIpaBa AB/IAETCA JIOTUKA, CTABIIAs OJTHUM U3 Be/INYAIIINX Pe3y/IbTaToB
PasBUTHUA Y€TIOBEYECKON MBIC/IN. XOPOLIO M3BECTHDIE VM IPOBEPEHHbBIE BeKa-
MU 3aKOHBI JIOTVIKY YHUBEPCA/IbHBI ¥ MOTYT OBITh NIPYMEHEHBI B TOM YMUCTIe
K IIPaBOBBIM ABJIEHNAM. JTO, OTHIO[b, HE O3HAYAeT, YTO /I00ass HOpMa IIpaBa
ABJIACTCA NOrMYHON. HO 3TO 3HAYMT, YTO IIPY >KeJTaHMUM JIOTYKY MOXKHO IIPH-
MEHUTD JJIA CO3[aHMsA IpaBa M, TeM CaMbIM, CO3/JaTh JIOTVYECK) B3aMMOC-
BA3AHHYIO CMCTEMY IIPAaBOBBIX HOpPM. 1o TakoMy ITyTH, B YaCTHOCTH, IIOIIIA
KOHTMHEHTA/IbHAsA IOPUCIPYAEHLMA CPEIHUX BEKOB, KOIJa IJIOCCATOPBI U
KOMMEHTATOPBI, @ 3aTeM yIeHble eBPOIEeJICKUX YHIBEPCUTETOB IPEANPUHIIN
TO, YTO YaCTO MMEHYIOT peleniiuell puMcKoro npasa. [leppoHayanbHO B3AB
3a ocHOBY Kopiyc FOcTuHmMaHa, OHY Ty TeM IPYMEeHEHMsI Pas3/INYHbIX JIOTIYe-
CKMX IIPMEMOB Pa3BMBa/IN KOTAA-TO CPOPMY/INPOBAHHbIE OMTOXKEHV, TTOJ-
CTpamBas UX IIOf] HOBBIE YC/IOBMS; BBIBOZA YAaCTHOE U3 001Iero mim cobupas
OOLIVIT BBIBOJ, M3 YaCTHBIX YMO3AK/IIOUEHNIT, CO3/JaBa/lil HOBbIe HOPMBI, BbI-
CTpauBasi TeM CaMbIM JIOTMYECKV CBsI3aHHBIE MHCTUTYTHI, CTPYKTYPHI IIPaB U
TaK faee.

OcHoBaHHas Ha TAKOM IIPVHIINIIE CYCTEMA YaCTHOTO IIpaBa IIpeAIoaraeT
BO3MOYXHOCTD JIOTMYeCKOTO BbIBEEHVISI HOPM JI/Is1 KOHKPETHBIX CUTYaIVii U3
6oree 00IIMX ITOTIO>KEHI, IIPU TOM, YTO IIepBbIe BBICTYIAIOT KaK JIOTMYeCKIe
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CIIefCTBUA NMOCNeqHNX. [JaHHaA KOHLENNA IOgBepIIach )KeCTKOM KPUTHKe
HpeACTAaBUTENEN COLMOIOTMYECKON HIKOJIBI IIPAaBa 32 TO, YTO IPeNyCMaTpH-
BaeT BO3MOXXHOCTb IOSIBJIEHUA «MCKYCCTBEHHBIX» HOPM, OCHOBAHHBIX NC-
KJTIOYMTE/IbHO Ha JIOTMKeE, JasKe eC/IV OHM He 00YC/IOB/IeHBI TOTPEOHOCTAMY U
OIIBITOM OTHOLIeHNIT. COOTBETCTBEHHO, 9TOT MCTOYHMK IIpaBa MOXKeT BCTpe-
YaThCs Yallle MIMEHHO NPV BOCIPUATUM OOIIECTBOM MO3UTUBICTCKOTO MK
€CTeCTBEHHO-IIPaBOBOI0O B3I/IAa Ha IIPaBO.

OnbIT KaK MCTOYHUK IIpaBa IMpPeNCTaB/IsIeT COO0I 3aKOHOMEPHOCTH IIO-
BCEIHEBHOTO B3aMMOJIECTBIS iofielt (00IeCTBEHHBIX OTHOLIEHNII) U [IPK-
MEHsEMBIX B 00II[eCTBe COLMAIbHBIX MPAKTUK IO ONIPee/IeHHOMY BOIIPOCY.
Cosparomiyecs: B Ipolecce XXU3HeResATeIbHOCTI 0eCCUCTEMHO 1 JIelleHTpa-
NIM30BaHHO MPOO/IeMHbIe CUTYauyy (CTONKHOBEHNsI MTHTEPECOB), BCIEACTBIE
VX HEOGHOKPATHOCTH, PEIPE3EHTAaTUBHOCTH U MOY4YUTEIbHOV 3HAYMMOCTHU
Pe3y/IbTaTOB COCOOHBI IPOABNUTD OOLIYI0 3aKOHOMEPHOCTD, KOTOPask MOXKET
OBITH IIO/I0OKEHA B OCHOBY 3aKOHOJJaTe/IbCTBA. B MONMNTIYECKOM I10JIe OIBIT
HepeaKOo Ha3bIBAIOT TPAAMUIMAMM OOIIecTBa WV HAPOAA, XOTS B HAyYHBIX
Le/IAX 9TU MOHATUA CHefyeT PasfeNAaTh, IIOCKOIbKY a/leKO He BCerfa Tpa-
IVILUY, IeKIapupyeMble B IOTUTUYECKNX Le/AX, JelICTBUTEIbHO OTPaXKalOT
SMIIMPUYECKY IOJKPellJIeHHbIe COLMa/IbHble 3aKOHOMEPHOCTI.

3aKOHOMEPHOCTD (CO3BYYHO 3aKOHY) B 9TOM C/Iy4dae BOIUIOLIAET IOHATIE
OIIpe[ie/IECHHOCTY B IIPOTMBOBEC BO3MOXXHBIM HeXXeIaTe/IbHbIM OTK/IOHEHH-
sm. Takasi TOUKa 3peHMs [IPEANoIaraeT, YTO B X0/je OObIYHOI >KMU3HM, He 00-
peMeHeHHOI (OpPMa/IbHBIM PeTyIMPOBaHNUEM, TNIA B3aVIMOAEICTBYIOT PYT
C IPYrOM, HaKaIl/IMBAIOT OIIBIT ¥ Y HUX CK/IaJbIBAeTCs 0O1Iiee IOHATHE O TOM,
KaKoe ITOBefieH1e HeOOXOAIMO IS TTOffiepyKaHnsl pa3MepeHHOI >K13HM 0e3
KOH(MKTOB. [IpenromieHe 3TOro onbITa K CUTYalyy IIOKa3bIBaeT, KAKOI U3
MHO)XeCTBa BO3MOXKHBIX BapMaHTOB IIOBEJiEHMs ee YYACTHUKOB Oe3oIaceH
UL APYTUX U B3aVIMOBBITOJIEH /I HUX caMMX (6a/aHCUPYIOIVIM MHTEPECHI).
B ornmmume oT MOpanyu, KOCBEHHO BIMAKOLIEN HAa YYaCTHUKOB OTHOLIEHUI
(mpyyeM Ha BceX IO-PasHOMY), TIOJ] OTIBITOM IOHMMAIOTCS MMEHHO (aKTy-
YecKy MMelecs 3aKOHOMEPHOCTY B3aMMOJIeICTBYIA IMYHOCTE U eTo 110-
CIIe[ICTBUIA, ITO3BOJIAONINE B JaJbHENIIEM IPESYYBCTBOBATD IIPABUIbHOCTD
(6e30macHOCTD, 6€3BPEIHOCTD, OTCYTCTBYE YOBITKOB) TAKOT0 Xe (11 o6par-
HOTO) TIOBeeH NS,

Tako1 XOf MBIC/IU CXOXK, HO He UJIeHTNYEH, C IOKTPUHOI 95KOHOMIYECKO-
ro aHammsa npasa [Posner R., 1998]. OkasaBuine permnTesbHOe BIVHNE
Ha [IBJDKEHJE 3KOHOMIYECKOTO aHaau3a CTOPOHHMKM IIPAaBOBOTO peans-
Mma [Ix. Ipton n O. XonMc oTMevay M3HaYaAbHYI0 BCEOOIYI0 CKIIOHHOCTD
cnenoBath («IOfipaXkaTb») MATTEPHAM IOBEJEHMs pOmuUTenei, 6oee I710-
6a/IbHO — TIPEKOB, MPUIEPXKUBASICH IIPU STOM MAKCUMBbI «IIPOBEPEHHOE —
3HAYUT O€30MaCHOe, 4 HeM3BEJAHHOEe — 3HAYUT PUCK Tubenn» (pas OHM Tak
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IeIany I KV HOPMaJIbHO, TO ¥ MBI IOJDKHBI JIe/IaTh Tak >ke). CIOXMBIIN-
€Cs OIIBITHBIM ITyT€M 3aKOHOMEPHOCTU MOTYT CTaTb ICTOYHVKOM HOPMBI He
TONIBKO KOHKPETHOI >XM3HEHHOW CUTYalluy, HO M CUTYaLMIi CMEXHBIX U/
aHAJIOTMYHBIX, IIOCKO/IBKY CYyTh MMEHHO B OIIBITe KaK 00IIeM ypoKe, KOTO-
PbIil MOYKHO 39KCTPAlOMpPOBaTh Ha MOXOXKMeE CIydan. ITa KaTeropusa O4eHb
HaIOMUHaeT 00bIYall B Ay TEHTMYHOM 3HaUYeHMH 9TOro cnoBa. OfHAKO ¢ TOY-
K 3peHMsI TeOpUU INpaBa OTINYNE IIPABOBOTO OObIYas OT OIIBITA 3aK/II0Ya-
eTCsl B TOM, YTO IIPAaBOBOJ OOBIYall eCThb MyO/MMYHOe IIpU3HAHME U 3alUTa
Y3KOJ IPaKTVKY, TOTIa KaK OIBIT B KauecTBe 00IIell SMIMpU4ecKoir 6asel,
HAKOIICHHOI 113 OTHOIIEHMII B OOILIeCTBe, UCIONb3YeTCA CyObeKTOM IIpa-
BOTBOPYECTBA Ji/IsI BBIBEJIeHNMsI O0IINX 3aKOHOMEPHOCTEN IIPAaBOBOTO U MIPO-
TUBOIIPAaBHOTO U KaK CJIECTBME — [JI CO3JAaHNA CaMOCTOATE/IbHBIX HOPM
IIpaBa, B TOM 4MCJIe He 0053aTe/IbHO MIMEIOLINX YKeCTKYI0 JIOTMYECKYI0 CBS3b
CIIE[ICTBYA Y IPUYVHDI C )KM3HEHHBIMY CUTYaLVAMMU.

Kak BMIHO M3 BCero CkasaHHOTO, OIBIT KaK MCTOYHUK IpaBa Hanboiee
IpPUCYIL] CUCTeMaM, 0asupyoIMCA Ha peancTIYeckoM (COIyonormye-
CKOM) TIOfIXOfie K ITpaBY.

Bepa B bora Mo>xeT BBICTYIIaTh CaMOCTOATE/IbHBIM IIPOSABJIEHMEM pa3yMa
B KayecTBe VICTOYHMKA MIPaBa, OJJHAKO, B OT/IMYME OT JIOTMKY U APYTUX IIPO-
ABJIEHUIT pPa3yMa, IPeTEeHAYIONX Ha CUCTEMHYI0 0O0CHOBAHHOCTD, XapaK-
TePU3YeTCsA MPPALMOHAIBHOCTDIO, KaK M CaMO IIOHATHE Bepbl. BakHO, 4TO
B JJaHHOM CJTy4ae MMeI0TCsA (paKTuuecKue BepoBaHMs, a TAKXe Jel[eHTpaIl-
30BaHHO (hOpMUpYeMble UMY NIPEAPACCYAKY 1 Mpefybex/ieHns (B HaydHOM
CMBIC/Ie STUX HOHATHI). VIMEHHO OHM MOTYT OBITh PACCMOTPEHBI OTBIEY€HHO
OT IeATeTbHOCTY POPMAIM30BAHHBIX CTPYKTYP KaK OO BEKTUBHBII COLIMANb-
HBIIT HeHOMEH — OCHOBAHHBIE Ha Bepe 3aKOHOMEPHOCTH COLMaIbHOTO CaMO-
CO3HAHVIA MHAIMBUMIOB, MX IPYILII, OKa3bIBAIOIIVIe BIVsHIE Ha GpOPMIPOBaAHIEe
IMOHSTUS O TOJDKHOM U HEIO3BOIUTETHBHOM.

Vimes M3Ha4Ya/IbHO MPPALMOHAIBHYIO IIPUPOLY, BepOBaHMA Macc 00beK-
TUBMPYIOTCA B COLMA/IbHBIX IIPAKTUKAX ¥ OTKPBIBAIOTCSA YK€ PallIOHA/IbHO-
My IMO3HAaHMIO. B TakOM HOHMMaHMM peyb UeT He 00 OIpaBgaHNUM T060T0
IEeVICTBMsI BJIACTU AIPUOPHON KaTeropmeit «60)KeCTBEHHOTO BeEHMsI», a O
Hay4YHO IIOCTUTaeMOM SABJIEHMM — BBIPaKEHHbBIX BOBHE pe3y/bTaTax Ipo-
ABJIEHMA Bepbl MogbMu. Ha akTyalbHOCTb paccMOTpEHMA TEOKPAaTUIeCKOMN
TeopuM IpaBa MMEHHO B TaKOM KIIIOYe, a He B KaueCTBe apXaudHOro 000-
YKeCTB/IEHMsI BIacTy, obparan BHUMaHue npodeccop O.®. Kokomknn yxe
B Havyajie XX B.: «B03MOXXHO, He BBOJs B 00/1aCTh MCC/IEOBAaHNUA BOIIPOCa
0 BO3JEIICTBUM BOMM BoxXmell Ha oOlIecTBEeHHbIE SABJIEHNA, TEM HE MEHee
YTBEPKJAaTh, YTO TOCYLAPCTBEHHAS BJIACTh POXKIAETCA U3 PEIUTMO3HOTO aB-
TOPUTETA ¥ OCHOBAaHME TOCYAAPCTBEHHOI BIACTY KOPEHUTCSA B PEUTMO3HON
Bepe, pacCIpOCTPaHEHHOI B Macce HaceleHus. B TakoMm Bupe [Teokparmde-
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CKadA| TeopMs [eaeTcs He3aBUCUMOII OT Bephl 11 He 3aK/II04aeT B cebe, a priori
HIYETO HeIIpMeM/IeMOTO, axke Aid HeBepyomyx» [Kokomknu @.0., 1912:
10-11].

B coBpeMeHHOM 06111eCTBE € €T0 CJIOXKHOI CTPYKTYPOIt, Oc/1abieHeM rpa-
HUI] MEXJY TOCYZapCTBaMy, KY/IbTYpaMy, pbIHKaMy, (PaKTUIeCKO HEeBO3-
MO>XHOCTBIO IIOCTOSITHHOTO HEIIOCPEICTBEHHOTO KOHTAKTa MEX/1y BEpPXOBHOI
BJIACTBIO ¥ BCEMM TPaK[JaHaMM YCIOXKHWINCH M IOAXOAbI K OIpPeeNIeHIIO
VICTOYHMKOB IIpaBa. B X KayecTBe NPMHMMAIOTCA CJIOKHOCOCTaBHbIE KaTero-
puu, IpeTeH IyIole Ha CoYeTaHye NPU3HAKOB 1 CBOJICTB BCEX YIIOMAHYTHIX
VICTOYHIUKOB, a0bl yCYJIUTD IETUTUMHOCTD CO3/laBaeMoro mpasa. K npumepy,
yxe B XIX B. ncropuueckas mkona npasa (CaBunby, [TyxTa) Bugena ncrou-
HUK IIpaBa B «<HAPOJHOM JIyXe», COYETAIOLIEM KaK OIIbIT, BEPOBaHMUA HALUMN,
TaK U ee KOJUIeKTVBHBI pasyM. Teopusa «obmieit Bomm» (Pycco), 6mmskas k
CErOfHAIIHEMY IIOHATUIO BO/M HAPOJA, NPEAIOIaraeT CBOET0 pofia CI0XKe-
HIIe pa3yMa BCeX /IeeCIIOCOOHBIX IPakK/IaH.

Pasym, onbIT, Bepa ABIAIOTCA JOBOIBHO TPYAHOIOCTUTaeMbIMU KaTero-
puAMM, TIO3TOMY JOIIOIHUTENbHOE UX YCIOXKHEHNE MTOPOXKAAeT MHOXKECTBO
CIIOPHBIX U 3a49aCTYI0 Hepa3pelMbIX BopocoB. Hanpumep, otpands kare-
TOpUIO pasyMa OT CyO'beKTa IPaBOTBOPYECTBA B CTOPOHY «CTIOXKEHUA» pasy-
Ma MHO>KeCTBa JINLI, CTOPOHHMKM TeOpuy «0O011elT BO/IV» YIPOIIAIOT IOHATIE
INEMOKpATUM U PeaIbHOCTD MPOILECCOB, CONIPOBOX/AIOIMX IIPUHATHE 3aKO-
HOB. B yacTHOCTH, ecnu pedb 3aX0OAUT O BOJIE HAPOJA, TO BCTAIOT C/IE[yIOLIe
BapMalMy TeOPeTUYECKUX JUIEeMM: PaBHa M BOJIA JelyTaTOB BOJIe Hapopa?
Bnuser nu Ha peleHue 9TOro BOIPOCa XapaKTep MaHJaTa — OH MMIIepa-
TUBHBI YN CBOOOAHBIN? CTaHOBUTCA 3aKOHOM BOJIA BCErO HAapofia WM
ero yactu? Kak B [IeJICTBUTE/IBHOCTY Ha pellIeHMEe 3TOTO TeOPEeTUYECKOTrO
BOIIPOCA BAMAET BO3MOXXHOCTDb NPUMHATHA 3aKOHOB IIPY HECOITIACUY TIOYTH
IIO/IOBVHBI JierTy TaToB (49%)? B KOHTeKCTe 9TUX BOIIPOCOB IIpMMeYaTesIeH Uc-
KPEHHOCTbIO MapKCUCTCKO-TIEHMHCKUI MOAXOfI, MPsIMO IPOBO3I/IAIIABILNIA
VICTOYHVKOM IIpaBa He BOJIIO HApOJia, BRIPA)KAEMYIO Yepes3 ey TaToOB, a BOJIIO
(MHTepechbl) TOCHOACTBYIONIEr0 pabodyero Kmacca, KOTOpble JUKTYIOTCS €ro
aBaHrapJoM — IIapTHeNL.

ITo oTmenbHOCTY NPOABIEHNA PadyMa, OIbITA M BEPbI B KAYE€CTBE MCTOY-
HMKOB IIpaBa MOTYT OBITb, €C/IN IPUIOKUTh HEOOXOAMMBIE 9BPUCTUYECKIE
YCUINA, aCCOLMMPOBAHbI C 3aKOHOJATeIbHbIMY peleHnAMU. OHM I03TOMY
ABIAITCA CBOETO poja NEPBUYHBIMU VI IPAMBIMM MCTOYHMKAMM IIpa-
BOBbBIX HOpM. B TO >Xe BpeMs CI0XXHOCOCTaBHbIE KaTerOpUM 10 CYTU ABJIA-
I0TCA, BO-TIEPBBIX, IPOM3BONHBIMYU VI BTOPMYHBIMU MCTOYHMKAMM IIPaBa
U, BO-BTOPBIX, IIPEACTAB/IAIT COO0M MCKYCCTBEHHO CO3/JaHHbIE YETOBEKOM
KOHL[TIIVH (IIPOZLYKT BTOPMYHON MBIC/IUTE/NTBHON IeATe/IbHOCTI, HAIPAMYIO
He CBA3aHHOJ C CO3/laHVeM KOHKPETHBIX IIPAaBOBBIX HOPM), HEM30eKHO Ha-
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K/IaIbIBAIOLIVIe Ha IIePBMYHbIE MICTOYHUKY OTIIEYATOK JJOIIOTHUTEIbHBIX KOH-
LENTya/lbHbIX YCTAHOBOK. VICKyCCTBEHHO CO3JaHHbIE KOHLIEIILN, B OT/INYINE
OT IEePBMYHBIX MICTOYHMKOB, HEIIPEMEHHO BJIEKYT HEOOXOAVMOCTb VIHTEp-
IpeTaLMIOHHO JeAATeTbHOCTY, BO MHOTOM CTaBs BOIIPOCHI IPAaBOTBOPYECTBA
B 3aBUCVMOCTD OT CYO'BEKTMBHOIO pasyMa MHTepIpeTaTopa: HO He pasyMa
KaK HEeIIOCPEe[ICTBEHHOTO MCTOYHMKA KOHKPETHBIX HOPM, a pasyMma, MHTep-
IpeTUPYIOIeTo KOHLEIIINIO, U JINIIb 3aTeM — (POPMYINPYIOLIET0 KOHKPeT-
Hble HOPMBI.

Kak BUJIHO 3 pacCMOTPEHHBIX IIOHATNI O BO3MOXKHBIX MCTOYHMKAX ITpa-
Ba, OHM MOTYT OT/INYATHCA OOBEKTUMBHOCTBIO WM CyOBeKTMBHOCTbIO. Ha-
IpUMep, ONBIT KaK SMIIMPUYECK) 00yC/IOB/ICHHBII CTOYHIK IIpaBa IIpeTeH-
IlyeT Ha CBOIO 0O'beKTMBHOCTD, TOT/IAa KaK pasyM, KaK IIPaBIIO, CYO'beKTUBEH,
IIOCKOJIBKY MIMeeT 4eTKYIO CBA3b C MBIC/IAIMM CyObeKTOM. [laxke B crydae ¢
JIOTMKOJ pa3yM CyOBEKTUBEH B TOM IUIAHE, YTO CYLIECTBYeT PUCK 3aBUCH-
MOCTY CO3/1aBaeMOro 0ObeKTVBHOTO IIpaBa J ero AeVICTBEHHOCTY (KadyecTBa
perymMpoBaHysi OTHOLIEHNI) OT KOTHUTVMBHBIX CIIOCOOHOCTEN CyOheKTa —
MacTepCTBa IPUMMEHEHN TOTMYECKNX IIPUEMOB U MOTEHIMAIbHBIX JTOr1Ye-
ckux oumn6ok. Kpome toro, Tpebyercst HeMano ycumuii, 9ToOBI B Iie/IAX [IpaBa
OT/INYATh U OTAENATH PasyM M JIOTUKY OT UX OTPULATENbHBIX JBOMIHUKOB —
IOITy/IM3Ma U JIEMAaroruy, CyThb KOTOPBIX KaK pa3 B JEKOHCTPYKLMU JIOTUKA
TI0J] BUZIOM ee COOTIIOfieHNs, YeMy MMeeTC sl MHOXKECTBO MCTOPUYECKNX TTOJ-
TBEPXK/EHMNIL.

B nanHOM acrmexTe aKTya/JIbHBIM ABJIAETCA TAKXKe MCCIEJOBaHME BOIpOca
O peasbHBIX (MCTMHHBIX) M MHUMBIX MCTOYHMKAX IpaBa. OfHUM U3 CaMbIX
APKUX MICTOPUYIECKNX IIPUMEPOB 3TON AUXOTOMUU CTajla UIE€OIOTUA U IIpaK-
TUKa AKOOMHCKOI AUKTaTyphl Ha ucxome XVIII B.: mpy npoBosIIameHnn cy-
BepeHuTeTa (PpaHITy3CKOI HaLlMM, CBSA3bIBAs MICTOYHMK IIPaBa IMEHHO C Hell
VI PeXXMIMOM CBOOOMIBI, IKOOMHIIBI KECTOKO IIPeC/IeoBaIN BCeX HECOITIaCHBIX
KaK C caMOM 3TOJ KOHIIeNIMell B IIe/IOM, TaK U C UX JIMIHBIMU B3TISAAAMMU.
VIcTMHHBIM MCTOYHMKOM IIPABOBBIX PEIIEHMII CTajl pasyM HEMHOTUX JIAIL
(AKOOMHCKOII BEpXYIIKM), a IJIABHBIM CHMBOJIOM «I€MOKpPATU4eCKOW» pe-
CITyOnMKM CTajla TMIbOTHMHA — «OpUTBA HALMM», TIOJ KOTOPYIO 6e3 BCAKOI
OIJIAZKY Ha IPaBa, 3a KOTOpble 6OPONCH UJIEONIOTH AKOOMHCTBA, IOMA/IN He
TOJIBKO YJIEHBI KOPOJIEBCKOV CEMbH, TONIUTUYECKIE KOHKYPEHTDI, HO 1 JiesiTe-
JIM HAYKV U UCKYCCTB (HampuMep, 3HaMeHNUTBIN XuMuK A. JlaByasbe).

AKTyanpHOCTD IIPOOIEMBI MICTMHHBIX ¥ MHUMBIX MCTOYHUKOB IIPaBa CoO-
3By4YHa aKTya/JIbHOII Ipo6/IeMe MCTVHHBIX ¥ MHUMBIX I0PUANYECKUX IIeiet,
HAIIPAMYIO CBA3aHHBIX C IIPOLECCOM IIPABOTBOPYECTBA. B oHOM 13 mocnen-
HIX MICCTIEJOBAHMII HA 3Ty TEMY OTM€YaeTcs, YTO MAHUITY/IMPOBaHMe IOPUIN-
YeCKMMM Lie/IAMU (PaBHO KaK ¥ MOHATVEM 00 MCTOYHMKAX IIPaBa) «4peBaTo
M3MEHEHEM CaMOro OTHOIIEHNA K IIpaBy, BbIpaXKaloLeMYCs B CUMY/IATH3A-
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LIV, TIPY KOTOPOIL IIPaBO He BOCITPUHMMAETCS KaK YTO-TO CEPbe3HOe, HaIloI-
HEeHHOe COfiep>KaHMeM, 2 00/1acTb OPUANIECKOTO IPeBPAIAeTCA «B CUCTEMY
HOPMAaTUBHBIX 3HAKOB, He IMEIOIX CBA3Y C XU3HbIo» [Kymkos M.A., 2023:
235-236].

Henp3st 0607T1 CTOPOHOIT BOIIPOC O BIMSHNUM IPUHILAIIOB IIpaBa Ha Jie-
ATENBHOCTh CYOBEKTOB IpaBOTBOpUYecTBa. [10 CBOEMY OIpefeneHnio IpuH-
IIVITIBI — VJeiiHble 00pasbl Vi IeHHOCTHBIE YCTAaHOBKI, KOTOPbIe IIPU3HAIOTCS
3HAUMMBIMI ¥ YCTPEM/IAIOT MBIIJIEHVE U ITOBEfIeHIIe /TI0fieil B OIIpeie/IeHHOM
HaIpaBjeHUM. B TakoM >Ke CMBbIC/Ie IPUHINIIBI CYLIECTBYIOT ¥ B IIPABOBOI
peanmpHOCTM [Cromnos f., 2023: 116]. Ectu roBopuTh 0 NPUHINIIAX IIpaBa,
TO OHV HAIPAB/IAIT NOBEJieHNE BCEX CYO'bEeKTOB, MMEIOIINX OTHOIIEHNUE K
IpaBy — He TO/IbKO IIPaBOIPUMEHNTeEIEN], HO ¥ IIPaBOTBOPIIEB, U II09TOMY
COOTHOCATCH C IOHATYEM MICTOYHVKOB IIPaBa B PACCMOTPEHHOM paHee CMBIC-
ne. Jlpyroe o3Ha4yaso Obl, YTO MPVHLIMIIBI IPaBa Kak Harbonee 0600IIeHHbIe
IIEeHHOCTY C HOPMAaTVBHBIM COZI€p)KaHMeM MOTYT YCTaHaBIMBATbCA M MPO-
MI3BOJIPHO MI3MEHATHCA CaMUMU IIPAaBOTBOPYECKVMI OpPTaHaMM BO BCeM UX
MHOT000pasnm.

OpHako IPMHIMIBI IPaBa, B OT/INYME OT IOPUANIECKIX HOPM, COfleprKa-
X oObIYHBIe (KOHKPETHBIE) IIPaBIIA, XapaKTepU3YIOTCs HAaUBBICIIEN CTe-
IIeHbI0 HOPMATMBHOI 00OOILIEHHOCTM, MaKCUMalbHO OXBAaTBbIBAIOLIEN BCe
cepbl 00IECTBEHHOI >KM3HU 1M BCe BO3MOXKHBIE JKVM3HEHHbIE CUTYAI[UL.
CreoBaTe/bHO, €C/IU Ta WM VHASA UJies], IIMPOKO BOCIPUHMMaeMast B 0011e-
CTBe, PO COflepPXKaHMA KOTOPOIL He 3aBVICUT OT YCMOTPEHMs BJIacCTell, IIpK-
MeHJMa KO BCeM >KM3HEHHBIM CUTYalMsIM, TO OHA JO/KHA ObITb B paBHOII
CTeIleH! IpuMeHuMa (y4TeHa) B Ipoliecce pa3pabOTKM HOPM, PeryImnpyro-
I[VX JaHHBbIe CUTyalun. B jaHHOM ciydae, kak o6bsacHAeT K. Jlapenu, peub
UZIET O TOM, YTO IIPVHIIMIIBI IIPaBa BBICTYHAIOT B KaueCTBE METOHOB HaXOXK-
menust npasu [Avila H., 2007: 8-9].

B coBpeMeHHOM MMpe HaHHBI (eHOMEH HaIlle/l BBIpaXKeHNe, B YaCTHO-
CTV, B NPVHINIIAX MEXKIYHAPOJHOTO M KOHCTUTYIMOHHOTO IIpaBa, KOTO-
pble UMEIOT CaMOCTOATeIbHOE HOPMAT/BHOE COfiep)KaHMe, He 3aBUCHAIee OT
BOJIV OPJIVIHAPHBIX 3aKOHOZATEIel, I KOTOPBIMM HOC/IeiHIE 005I3aHbI PYKO-
BOJICTBOBATbCS IpU pa3paboTke 3aKOHOB. K TakyM NMPUHIUIIAM OTHOCATCS:
yBa)XkKeHJe 4e/I0BEYeCKOr0 JIOCTOMHCTBA, BBICIIAS IIEHHOCTD IIPaB Ye/I0OBeKa,
PaBHOIIpaBle M PaBEHCTBO BCEX Iepell 3aKOHOM, 3aIlpeT IBITOK U Oecyeno-
BEYHOro obpaieHus u ap. B aToM m1aHe yMeCTHO TOBOPUTH O IIOTY4EHNUN
«IIpaBa 13 IIPYHIUIIOBY», HOHATIE KOTOporo cyabs Koncturynuonnoro Cyza
Poccun IA. TampkueB ucnonb3oBan s 0603HaYeHMsT IPABOBBIX ITO3UIUI
Y HOPM, BBIBOJVIMBIX 13 a0CTPAaKTHBIX KOHCTUTYLVOHHBIX NOMOXKeHnit. OH
OTMETII, YTO IIOCKO/IbKY IPMHIVIIBI IIPaBa OTIMYAIOTCSA HEKOHKPETHBIM
IOPUINIECKUM COZep)KaHVeM, OHM 00/IaflaloT BBICOKVMM ITOTEHIIMAIOM pas-
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HOCTOPOHHETO Pa3BUTHs IIOCPeACTBOM (OPMMPOBAHNS Pa3BUBAIOIIMXCS
npepcTabnennit o Hux [lamkues [LA., 2008: 22] .

EcTb OCHOBaHMA CHIeNaTh BBIBOJ, YTO CYLIECTBYET LieNasd COBOKYIIHOCTD
($haKTOPOB, MOSIB/ISIOUINXCS U Pa3BUBAIOIIMXCS B )XU3HU 0011[eCTBa aBTOHOM-
HO OT TocyfapcTBa (1o KpaliHeil Mepe, HENOAKOHTPOJIbHO €MY), KOTOpbIe
OTHOCATCA K CO3/IaHMIO IMEHHO IIPaBa, a He APYTOro COLMAIbHOTO PErysis-
topa. CnefoBaTe/IbHO, HET OCHOBAHMII MCK/IIOYATh MX U3 BHMMAaHUSA IOPU-
CIPYJEHIMM KaK COLMA/IbHONM HayKy. YIIPOIEHHOE ITIOHMMaHME UCTOYHMKOB
IpaBa U CBeieHNe IOPUCTIPYAECHINM K M3YYeHUIO BHEIIHUX (POpM 00beKTIB-
HOTO IIPaBa, OCTABJ/IA0LIee I0PUCTa 3a paMKaMI BOIIPOCA O CO3LaHUM 3TOrO
IpaBa, BPAJ /I CHOCOOCTBYET YTBEPXK/ICHNIO O BBICOKOM ITpefiHa3HAYCHUI
I0pUIM9IecKoit mpodeccuy MMEHHO B KadecTBe podeccui, a He B KauecTBe
TEXHIYECKOI paboThI, C KOTOPOIL CIIOCOOEH CIIPaBUTHCS YCEPAHBIN IpefCcTa-
BUTENb /MI00011 crenyuanbHOCTU. Ecy urHopupoBarh ykasaHHbIe aKTOPBI,
TO 3HAUMTE/IbHAS YaCTh COL[MATIBHOTO OBITVS, HETIOCPENICTBEHHO CBsI3aHHAS
C NIPaBOTBOPYECTBOM U COJiep>KaHNMeM IIPaBOBBIX HOPM, OCTAeTCsl BHE IO/
3peHus I0PUCTOB.

3. ®opmbl NnpaBa

dopma npaBa — BHELIHMIL €T0 00K, CIIOCOO BBIPAKEHMI €T0 COoepKa-
HISI B 0O BEKTUBHON PEANbHOCTI, T.€. CII0CO0 00beKTUBUPOBAHMS TIPABOBBIX
HOPM, 00eCIIe4nBaoLil BO3MOXXHOCTD TOBEJeHIs VX /1O CBEEHNUS CYODbeK-
TOB IIpaBa I CIy)XAIui1 IOATBEP>KAeHMEM UX 00111e006513aTeTbHOCTIL.

Jlorn4eckuM pe3ynbTaToM paboThl CyObeKTa IPaBOTBOPYECTBA C IIep-
BUYHBIM MCTOYHMKOM IPaBa CTAHOBUTCS OOJIeUeHMe MIPUHATOTO UM pellle-
HVSI B HaJJIeXaIyo GopMy, MHaUe 9TO pelleHNe He BBIIUIO Obl 3a IpemIessl
ero COOCTBEHHOTO CO3HaHNS. B cBeTe MaBHO YCTOSIBIIETOCS B TEOPUM TOCY-
[apcTBa MOHATHSI O MOHOIIO/NY TOCYAAPCTBA HAa OCYIECTB/IEHME TOCyHap-
CTBEHHOJT B/IACTM, B TOM YMCJIe Ha IIPAaBOBOE PeryIpoBaHyie 00IeCTBEHHBIX
otnomennit [Emmunex I, 1903: 236-238], dbopma npasa, B OT/IM4ME OT €ro
VICTOYHUKOB, BCETJja 3aBMCUT OT TOCY[JapCTBa M YETKO CBsI3aHA C OPTraHOM
TOCYIapCTBEHHOII BIACTH, KOTOPbIil «0dopmsieT» mpaBo. OTIMINTeIbHOI
4epToit GOpPMBI IIpaBa, TAKMM 0OPa3OM, SIB/ISETCS TO, YTO eil IPeALIeCTBYeT
He TOJIbKO MCTOYHUK MPaBa B PACCMOTPEHHOM paHee CMBICTIE, HO M CAHKI[VS
TOCYZIapCTBa, KOTOPOE YTBEPX/aeT IIPAaBO B OIpefe/IeHHO popMe.

Victopuu rocyapcTBa u mpaBa, Kak M COBPEMEHHOI CPaBHUTE/IbHO-TIPa-
BOBOII HayKe, U3BeCTHO MHOXKeCTBO (OpM IIpaBa, pasHOOOpasue KOTOPBIX
o0ycnoBieHo 6oraTrcTBoM (GOpPM TOCYAapCTBa, KOHCTPYKTUMBHBIX OCOOEH-
HOCTeT! IPaBOBBIX CUCTEM, TIOAXO/JaMI K Pas/ieleHnio (pacipeeneHnio) ro-
CYHZapCTBEHHOII BMACT! U TaK jajee. brarogaps 06001ieHNsIM, IpeanpuHs-
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TBIM HAYKOJI TEOPUM TOCYIapCTBa U NIpaBa, MOHATHS 00 9TUX pa3pO3HEHHBIX
crioco6ax BbIpaXKeHNs IpaBa IPUBEEHDI B CUCTEMY, IIPEAYCMaTPYBAOIYI0
CIefyIolyie OCHOBHBIE (TUIIMYHBIe) POPMBI ITpaBa: HOPMAaTUBHBIE IPaBOBbIE
aKTBI, CyZileOHbIe TIpellefieHThl, IIPaBOBble 00bIYay, HOPMAaTVBHbBIE OTOBOPBI,
IIpaBOBas JOKTPWHA, GOPMBI Pe/IUTMO3HOTO IIPaBa.

daxTryeckue GopMbl IpaBa MOTYT codyeTaTb B cebe IMpPU3HAKM Cpasy
HEeCKO/IbKMX TUINYHBIX Mopeneil. Tak, MeXayHapoiHble JOTOBOPbI 4acTO
PaccCMaTpUBAKOTCA KaK KJIACCMYECKNUII HOPMATUBHBIN aKT, IPUMEHAEMBIN B
cyne (B EBponie — KoHBeHIuA 0 3amjuTe IpaB YeloBeKa I OCHOBHBIX CBOOO
1950 r.). ITostomy TpebyeTcss BCeCTOPOHHMII aHAIN3 HMPU3HAKOB, PACCMO-
TPEHHBIX HIDKe, YTOOBI IIOHATh UCTMHHBIE CBOVICTBA TOTO M/IM MHOTO IIPaBO-
BOTO aKTa B KauecTBe pOpPMBI ITpaBa.

3.1. HopmaTuBHbIN NPaBOBON aKT

O6pamasch K ero pacCMOTPEHMIO Kak (OpMBI IIpaBa, CIeAyeT Mpexye
BCEro MMEThb B BUJY BCTpedamllleecd B JINTepaType M Ha IPaKTUKe HEIO-
HJ/MaHME CMBIC/Ia TEPMMHA «HOPMATMBHOCTb». VIHOTA yTBepKHaeTcs, 4To
OT/INYUTENbHON 4epTOVI HOPMATUMBHOTO IIPAaBOBOTO aKTa ABJIAETCA HOpPMa-
TUBHOCTb. OJHAKO HOPMATMBHOCTDb B KaueCTBe OJJHOTO U3 K/IIOYEBbIX NPHU-
3HAKOB IIpaBa BOOOIIe He TOMbKO XapaKTepHa, HO 00s13aTe/ibHa Ji/isl BceX 0e3
uckmodeHusa Gopm npasa. Hopma mpasa, ¢ KOTOpOJI CBA3BIBAETCA CAMO II0-
HATIE HOPMATUBHOCTM, IMEEeTCSI KaK B HOPMAaTUBHBIX IIPAaBOBBIX aKTaX, TaK
u B mo6oit fipyroit popme mpasa. CregoBaTesibHO, Bce GOPMBI ITpaBa B TOM
VIV VIHOV CTEIIeHU SABJIAKTCA HOPMAaTUMBHBIMY aKTaMI B IIMPOKOM CMBICTIE.
OpHaxo BO BceM pa3Ho0o6pasuu ¢popM IpaBa BbIAENSAETCS KaTeropus, OT/IN-
YaIoIasCcs OT APYTUX CBOMMM CHelMPUYeCcKM YCTOMYMBBIM IIPU3HAKAMU U
CBOJICTBaMU, KOTOPYIO O/1arofiapst STOMy CTaly MMEHOBAaTh HOPMATVBHBIM
aKTOM B Y3KOM CMBICJI€.

OdumanpHOro onpeseneHnss HOPMaTUBHOTO MPAaBOBOTO aKTa HeT. MHO-
rVie IIPaBOBEbI, CTPEMACH NOSKPENUTh CBOM B3ITIAMIBI aBTOPUTETOM TOCY-
IapcTBa, ccplmaloTcA Ha [ocymapcrBennyio Jymy ®enepanbaoro Cobpanus
Poccuiickoit @epepaniny, KOTopass OfHaXXAbl KOHCTATUPOBAJIA, YTO «B IOPU-
IVYEeCKOIl JOKTPUHE IPUHATO UCXOAUTD U3 TOTO, YTO HOPMATUBHBIN IIPaBO-
BOIT aKT — 9TO MMCbMEHHBI 0pUIIVaTbHBIN TOKYMEHT, IPUHATHIN (M3[jaH-
HBIII) B OINpele/eHHO GopMe IIPaBOTBOPYECKUM OPraHOM B IIpefieiaX ero
KOMIIETEHII M HAIIpaBJ/IEHHDII Ha YCTAHOBJIEHNE, ISMEHEHNE VI OTMEHY
IIpaBOBBIX HOPM. B cBOI ouepenb, 10 IPaBOBOV HOPMOJ IPUHATO IIOHMU-
Martb 001e06513aTe/IbHOE TOCYAAPCTBEHHOE MTPEAIICaHle IIOCTOSTHHOTO VN
BPEMEHHOI0 XapaKTepa, PaCCYINTaHHOE Ha MHOTOKPAaTHOE IpUMeHeHMe» (I0-
craHosynenue oT 11.11. 1996 Ne 781-11 I'/l). Ho, Bo-1iepBbIX, HOMCK MCYEPIIbI-
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BAIOLIEro MOHATIA HOPMAaTUBHOTO IIPAaBOBOIO AKTa He ABJIAJCA MPeIMeTOM
YKa3aHHOTO IIOCTAHOBJIEHM ], @ BO-BTOPBIX, IIAp/IAMEHT 110 CBOMM COCTaBY I
GYHKUMAM BpAZ IV IPeTeHyeT Ha IEPBEHCTBO B IOPU/IMIECKOI SKCIIepTH3e.

[Tpy aTOM 3a4acTyI0 YIIyCKA@TCA U3 BUAY IOCBAILEHHOE HEIIOCPECTBEHHO
3TOMY BOIIPOCY IOPUAMKO-3KCIIEPTHOE U JOKTPUHATbHO-IIPAaBOBOE MICCIENO0-
BaHMe, npepnpuaaToe Koncturyunonnsim Cypmom Poccun. B Ilocranosie-
Hyy ot 31.03.2015 Ne 6-IT Cyxn chopmynmpoBan cOOCTBEHHYIO TO3UIINIO O
TOM, YTO TIPEeACTaBjsieT cO00/ HOPMATUBHBIN MPABOBOI aKT M MO KaKUM
IpU3HAKaM €r0 MOKHO OT/IMYUTH OT APYrUX GOpPM IPaBOBOIL IeATE/IbHOCTI
rocypapcta. CyTh paccMoTpenHoro CyzioM Bompoca Oblia CBS3aHa C TeM,
YTO 3a4aCTYI0 BHEIIHE He ITOXO0KMe Ha 3aKOHbBI U IOfI3aKOHHbIE AKTHI JOKY-
MEHTBI TOCYZapCTBEHHBIX OPTraHOB (aKTMYECK! SIBJISIOTCS HOPMAaTUBHBIMMU
npaBoBbIMU akTamu. Ciefyst IPUHINITY «OT 0OPaTHOTO», MO>KHO 3aMETUTD,
YTO Jja/IeKO He BCe IOJI0KEHNA 3aKOHOB U MOJ3aKOHHBIX AKTOB MIMEIOT HOP-
MaTMBHBIJI XapaKTep U, C/IefOBaTe/lbHO, MOIYT ObITh Ha3BaHBl HOPMATMB-
HBIMJ IIPAaBOBBIMM aKTaMyu mmiib popmanbHo. [IoaTOMY B yKa3zaHHOM IIO-
CTQHOBJICHUN OTpPaXKEHBbI Pe3yAbTAThl ITTyOOKOrO OCMBIC/IeHMsS (peHOMeHa
HOPMATMBHBIX CBOJCTB 1 YKa3aHO, YTO TaKyue CBOJICTBA B OTHOIIEHUN HOP-
MaTMBHOTO IIPABOBOTO aKTa OOYCIOB/IEHBI He OHVMM TOJIBKO €T0 BHELIHM-
M1, popManbHBIMM aTpUOyTaMM, @ JO/DKHBI BBIAB/IATHCS MPEX/e BCEro Ha
OCHOBE COJiep>KaTeTbHbIX KpUTepueB, KOTOpPble CBOJATCS K BBISICHEHUIO Clle-
AYIOLIMX BOIIPOCOB:

OKa3bIBaeT JIM IIPABOBOII aKT 06LIeperyIupylollee BO3eCTBIE Ha 001Ie-
CTBEHHbIE€ OTHOIIIEHNS;

COflep>KaTcs /I B HEM IpPe[INCaHNusA O IpaBax U 0053aHHOCTAX Hepco-
Ha/JIbHO He OIIPEeNeNeHHOT0 Kpyra JIML — YYaCTHUKOB COOTBETCTBYIOIINX
MIPaBOOTHOLIEHNI];

paccYMTaH 1M OH Ha MHOTOKPATHOE ITpUMeHeHNe.

Takum 06pa3om, KII0OYeBbBIMI IPU3HAKAMYU HOPMATUBHOTO aKTa IO CPaB-
HEeHUIO C ApyruMu GopMamy IpaBa, TakKe COfEep>KAIMMIU HOPMBI IIpaBa,
ABJIAETCA, BO-TIEPBBIX, TO, YTO OH VIMEET IIe/IbI0 IIPAMOe 1 ACHO cHOpMYIN-
pOBaHHOE BBIpa)KeHIe HOPM IIpaBa (TOIZa Kak, HaIpuMep, CyAeOHbIil pe-
IIefIeHT MIM TIPaBOBOIl 0OBIYail 0OYCTIOBIMBAIOT CBOE COAEpKaHue, IPexXe
BCETO, aHA/IN30M CUTYAaTUBHO-(PAKTUUECKOTO KOHTEKCTa, 13 KOTOPOTO BbI-
BOIUTCA U C KOTOPBIM HENOCPEACTBEHHO CBA3AHO COJeprKaHUe IPaBOBOIL
HOPMbI). BO-BTOPBIX, HOPMAaTUBHBII aKT, KaK IPABU/IO, COLEPXKUT TONBKO
IIPaBOBbIe HOPMBI, SIB/IAET CO00JI KOHIIEHTPUPOBAHHOE VX U3IOKEHUE, Ya-
CTO — CUCTEMHYIO IPYIIIMPOBKY IO POFOBBIM KaTe€rOPMAM, B TO BpeMsA KakK
CYILeCTBEHHBIN 00beM Apyrux GopM IpaBa MOXKET 3aHUMATh COIYTCTBYIO-
1miast nHGOpMaIus, IPOSICHSIONIAS COfIep>KaHNe IIpaBa, a HOpMa MHOT/A JlaXe
He 000C00/IsIeTCsA B TEKCTE.

22



E.A. ®posnosa, b.B. Jlecus. IcTouHVKN 1 pOpPMbI npaBa

MeToponorndecky, ciefoBaTeIbHO, HOPMAaTUBHbII aKT — HabOp abcTpak-
L1111, BK/IFOYAIOI[UX BCe BO3MOXKHBIE )KVM3HEHHbIe CUTYalNN U IIPUMEHeMbIX
[eLYKTUBHBIM ITyTeM. DTO 1 OT/INYAET UX OT APYruX GpopM mpaBa — HAIpu-
Mep, CyfeOHble IpellefieHTbl BOIUIOLIAIOT He abCTPaKTHOE, a Ka3yalbHOe
perynnpoBaHue, a o01ye IOHATUSA O HOPMe BBIBOIATCS MHAYKTUBHBIM Me-
togoM. HopMaTyBHBIE aKThI IO9TOMY ABJIAIOTCSA OCHOBHBIM CIIOCOOOM, IPU
IIOMOIIY KOTOPOTO OPTaHbl FOCYJapCTBa IPSAMO Y HEiBYCMBICTIEHHO HaIIpaB-
JIAI0T BCeM CyObeKTaM IIpaBa CBOIO BOJIIO PEeryIMpOBaHNUA OOIIeCTBEHHBIX
OTHOILEHMIA.

OnHOI 13 I7IaBHBIX 3a/iad ¥ OHOBPEMEHHO IIPENMYILeCTBOM HOPMAaTB-
HOTO IIPaBOBOTO aKTa B KauecTBe (POPMBI IIpaBa MOCTYIMPYETCs €ro Coco6-
HOCTb 00eCIe4YnTb MPABOBYIO OIPENe/IeHHOCTb U (popManbHOE PaBEHCTBO.
[IpenmonaraeTcs, 4TO HAIMAAHO 3a(PUKCUPOBAHHbIE B OIYOIMKOBAHHOM
TeKCTe HOPMATUBHOTO aKkTa (OPMYINMPOBKM, OAMHAKOBbIE [ BCEX CYOD-
eKTOB IIpaBa Ha TEPPUTOPUIU TOCYHAAPCTBA, JO/DKHBI 00ecredrBaTbh paBHOE
KO BCeM OTHOIIIEHMe FOCYIapCTBa U eANHO0OpasHoe mpaBonpuMeHenne. He
YAUBUTENIbHO IO3TOMY, YTO Ha4a/IOM 310XV HOPMATVBHBIX aKTOB B Ka4eCTBe
IOMMHUpYIoLIeli GOpMBbI TpaBa CTao BpeMs Oy p>KyasHbIX pPeBOJIIOLINIA, TPO-
BO3IJIACUBILNX BceoOlee GopMarbHOE PABEHCTBO ¥ CTPEMUBILNXCS HANTH
croco6 ero BortomeHnA. CyTb JaHHOTO MOAXOJja CMMBOIM3NPOBAIN UJIE0-
noru Benmukort @paHITy3CcKoil peBOJIOLNN, KOTOPbIe BHICEK/IV OCHOBHBIE TI0-
noxxeHns Jlekmaparum npas YenoBeKa U TpaXAaHIHA Ha KAMEHHOI CTeHe B
IleHTpe Topopia (mpoobpa3 opuIMaTbHOTO OIMYOINKOBAHMA), YTOOBI 1I000I
¥l K&XK/IBIII MOT' O3HAKOMUTBCS CO CBOMMI IIPaBaMIi, OBITh YBEPEHHBIM B MX
IyOIMYHOCTY U HENIPUKOCHOBEHHOCTH, a IPU HEOOXOAMMOCTY — aIle/IN-
pOBaTh K 3TOMY UCTOYHMKY /IS 3aIUTBI IMIHOCTH, CBOOOMBI, MMYILECTBA.
Takum 06pa3oM, HOpMATVUBHbII IIPABOBOIL KT BBITECHII U3/TIOO/IEHHYIO MO-
Hapxamu U ipyrumu eofaiaMy IPAKTUKY OOBIYHOTO IIPaBa, He MIMEBIIYIO
CTOJIb IIPOYHOII COflepKATe/IbHOI OCHOBBI C SICHBIM MEXaHU3MOM JIOBeIeHMsA
ee J10 BCeoOIero cBefieHIs 1 BHeCEHNA B Hee MI3MEeHeHUIL.

OTuM 00YCTIOB/IEHO OffHO U3 INABHBIX TPeOOBAHUIL, MPeIbABIAEMbIX K
IpolecCy M3JaHNA HOPMATYBHBIX aKTOB, KOTOPOe 3aKOHOMEPHO IIpro6peno
3HaYeHNe ero Npyu3HakKa B KadecTBe pOPMBI IIpaBa — JJOBEeHNE 10 BCEOO-
iero ceefeHns (oO6HapopgoBaHue). HopMaTUBHbIN aKT MOXET JOCTUYD I10-
CTaB/IEHHBIX IIepef] HIM Ile/Iell TONbKO eC/IM er0 TeKCT paclpOCTpaHeH Hajl-
TeXayM 06pa3oM cpefyt Bcex MOTeHIMATbHBIX CYO'beKTOB €ro AeiiCTBUS U
eC/IN K TEKCTY obecredeH 6eCcrpersiTCTBEHHBII JOCTYIL DTO HAIIPSIMYIO BIIN-
seT He TOJIbKO Ha BO3MOXKHOCTb 00€CIIeUNTDb [IPABOBYIO ONPENe/IeHHOCTD B
0603HaYeHHOM CMBICJIE, HO 1 Ha JIETUTYMHOCTbD IIOC/IEAYIOLIET0 IPUMeHeHNs
Ipe3yMIILMM 3HAHMA 3aKOHA OpraHaMy IIpaBOIpUMeHeHus. B coBpemeH-
HOM MUpe OffHMM U3 OCHOBHBIX CIIOCOOOB OBefeHNsI HOPMAaTUBHBIX aKTOB
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10 BCeoOIero CBefieHNs AB/IseTcs oduimanpbHoe ONyOIMKOBaHye, KOTOPOe,
kak orMeTnn Bepxosublit Cyn Poccun, mpusBaHo obecrednTh HeOTbheMIIe-
MYI0 BO3MOXXHOCTb 03HAKOMUTBCS C €T0 COfIep>KaHMeM TeM MILaM, IpaBa 1
CBOOOZIBI KOTOPBIX OH 3aTparmBaet’.

[ xBanmuKauy IpaBoBOro akTa B Ka4eCTBe HOPMATMBHOTO pellaro-
Ijee 3HAYEHIE MEIOT He popMasibHble IIPU3HAKY, A COflepyKaTeTbHOe Ha/IN-
4yie HOpPMaTUBHBIX CBOVCTB. K mpumepy, maneko He Bce ykasbl [Ipesupenra
Poccuiickoit @epepauny nnn nocranosnenus LVIK asnsiorca HopmaTus-
HBIMJ aKTaMU, IIOCKOJIbKY OHM (aKTUYeCKV COfiep>KaT He HOPMBI IIpaBa, a
VHVBUYaTbHbIE PACIOPAAUTE/NIbHbIE NpeAmcanns (HaImpuMmep, YKasbl O
HarpaXIeHN!, IOOIIPEeHN, Ha3HaueHnu ¢elepanbHbIX CyAeil, 00 0TCcTaB-
Ke BBICIINX JIO/DKHOCTHBIX /U1 CyObekToB demepanuu u T.11.). bomee Toro,
Ja’Ke 3aKOHBI He BCerja COCTOAT IOIHOCTBIO U3 HOPM IIPaBa, OTBEYAIOIINX
BCEM IpM3HaKaM npasa. Hampumep, 4. 2 cT. 20 PefepanbHOro 3akoHa OT
17.05.2007 Ne 82-d3 mpepycMaTpuBaeT, IO CYTH, paCIOPAAUTE/IbBHOE MIpef-
ICaHMe KOHKPETHBIM /NIaM, KOTOPbIe IO/DKHbI IPEANPUHATD YKa3aHHbIE
TEVICTBUA B YKa3aHHBIIN IIepUOJ, BDEMEHN.

Cy1ecTBYIOT ¥ IPOTUBOIIOIOKHbIE IPMMEPDI, KOTIa aKThl OPraHOB, IIPY-
BBIYHO He OTHOCAIIECS K HOPMATUBHbIM, PaKTIdecKy UMy AB/roTcsA. Hampu-
Mep, 3a4acTyI0 B pa3bsACHEHMAX 3aKOHOMIATE/IbCTBA, KOTOPbIE [AIOT OPraHbl JC-
TIOJTHUTE/IbHON BJIACTY V/IU BBICIIVE CyeOHble MHCTAHILINN, MOKHO BCTPETUTD
(aKTIYecK caMOCTOSATeIbHbIe HOPMBI, He OTPa>KeHHBIE B 3aKOHe. B TakoM cry-
Jae OPMEHTMPOM CIYXUT 00O3HaueHHas BbIlIe IMO3UIA KOHCTUTYIMOHHOTO
Cyna Poccyn: ecu ripaBoBOII aKT 06/1a/jaeT CBOVICTBaMY, O3BOISIIOLIVIMY TIPY-
MEHSATD eT0 B Ka4ecTBe 00sI3bIBAIOLIETO IPeANICaHNs 00Iero XapakTepa, TO ero
obredenyie B GOpMy pasbsCHEHMsI CaMo II0 cebe He MO>KeT OBITh JOCTaTOYHBIM
OCHOBaHVeM IIPY3HAHM €70 HEHOPMATVBHBIM IIPAaBOBbIM aKTOM.

Takum 06pa3om, HOPMATUBHBIN MPaBOBOI aKT — (GOpPMabHO OIpesie-
JIEHHBIN (TOKYMEHTApHBIN) aKT, IIPMHATHII KOMIETEHTHBIM IOCYAapCTBeH-
HBIM OPTaHOM VIV MTHBIM CYO'beKTOM, HaJle/IeHHBIM IIPaBOTBOPYECKVMU HOT-
HOMOUMSAMMY, KOTOPBII COREP>KNUT IIpeAIncanus ob1ero xapakrepa (HOpMbl
IpaBa), afipeCoBaHHbIe VHUBUYaTbHO-HEONPENe/IeHHOMY KpPYTy NI, U
paccuMTaHHbIE HA HEOIHOKPAaTHOE IIPMIMEHEHNe.

3.2. NMpaBoBoii NnpeueneHT

IlonsaTue IIpaBOBOTO IIpEENEHTAa HEITOCPENCTBEHHO CBA3aHO C O6U.U/IM I10-
HATUEM IIpELENEHTA B KAYE€CTBE MEXKAVCIINITIMHAPHOTO (beHOMeHa. BO-HCP-

! Tlocranosnenne IInenyma Bepxosroro Cyma PO or 25.11. 2018 Ne 50 // Bronnerens Bep-
xoBHOro Cyzna P®. 2019. Ne 2.
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BBIX, IIpeLeleHT — BCerfa Cayd4all, IPOM3OIIeAIINII B OIPELe/IEHHBI MO-
MeHT. VI3 9TOro crefyeT, YTo IpelefieHT Kak BHellTHee 00 beKTUBHOE SBJIeHVIe
MMeeT HeIOCPeINCTBEHHOE BbIPaKeHNEe B MaTepPUATbHON JeICTBUTEIbHOCTI
U TIpeCTaBIIAeT COOON IIeNYI0 COBOKYITHOCTb (KOMOMHALINIO) >KVMI3HEHHBIX
00cTosATeNbCTB. BaskHOI 4epTOil mpeljefieHTa SIBJISIETCS €r0 PeajbHOCTh B
IPOLIIOM, @ He IPeAIIoIOKNTEbHOCTh HACTYIUIEHNs B OyayieM. 9TO OT-
JMYaeT MpelefieHT OT abCTPaKTHBIX PAcCY>KAEHMIT, MHEHWIT, yOeXX/IeHnil 1
Teopuil. Bo-BTOpBIX, c/y4ait mpuobpeTaeT MpeljeleHTHBI XapaKTep NIIb
TOI/ja, KOTJja OH ObUI paspelleH (eMy ObI/IO MPUAAHO OIpefe/leHHOe 3Haue-
HI€) B IPOLUUIOM. DTO OT/IMYAET IpeLefileHT OT M00BIX APYTUX >KU3HEHHBIX
CUTYaluii, KOTOpble MMEIOT MECTO KaXK/blil JieHb. B-TpeTbux, paspemenue
IpelLefieHTa B IPOLIJIOM LO/DKHO 3aBEPUINTBCA C TaKOM CTENEHbI0 3HA4l-
MOCTH JyIst CyO'beKTa, 4YTOOBI COXPAHATh MOCTIeAyIolee BIMsHIe B KaueCTBe
IpuMepa JeiiCTBUIL, KOTOpBIe C/IeyeT NIPeAIPUHATD B OyAyIeM Ip) HacTy-
[IJIEHUY aHAJIOTMYHBIX 00CTOATENbCTB.

MoXHO yTBep>XJaTh, 4TO JI000J IPaBOBON IpelefieHT obnajjaeT Ha-
3BaHHBIMU NPU3HAKaMH, @ IPABOBBIM OH CTAHOBUTCS O1arofapsi BBEEHNIO
JOTIOTTHUTENNbHBIX YCTIOBUIT — COOCTBEHHO, opuandeckux. C ofHOI CTOpo-
HBI, pedb UJET Y>Ke He O 00071 >KM3HEHHOI CUTYallNy, a O TaKOl, KOTopas
TpebyeT MMEHHO NIPaBOBOTO BMelIaTenbCcTBa (yperynmuposanus). C gpyroit
CTOPOHBI, pellIeHNe [0 STOV CUTYALUY IPUHUMACTCS He TI0ObIM aBTOPUTET-
HBIM JIMIIOM (CTapIIXM TOBapuIeM, MY[peLoM, MeAaTOpOM), a YTIOTTHOMO-
YEeHHBbIM OPraHOM TOCY[apCTBEHHOI BJIACTHU, YTO CBA3BIBAETCA OIATH XK€ C
MOHOIIO/IVEN TOCYJapCTBA HA CO3/IaHME NIPaBa.

He BbI3pIBaeT COMHEHMIT, YTO MMEHHO CyfieOHas BIaCTb [0 XapaKTepy ee
IIOJTHOMOYMII U ee cpefcTBaM (MeXaHM3MaM, IpoLeypaM) CIIOCOOHA OCy-
I[eCTB/IATh MONTHOE VI BCECTOPOHHEee PAacCMOTPeHMe KOH(IMKTHBIX CUTYa-
nuit. IIosToMy B OTHeNbHBIX IPABOBBIX CUCTEMaxX IPUHUMaeMble CyeOHON
BJIACTBIO PelIeHMs 110 KOHKPETHBIM JleJlaM MCTOPUYECKY IIpefiHa3HaueHbl He
TOJIBKO JI/Is1 M30/IMPOBAHHOTO paspelleHns TeKYIero cropa 6es ocMblcie-
HUS T7100a/IPHOTO 3HAYEHVSI TPYMEHSIEMOTO TIO/IXO/Ia 1 ero MOCIeACTBUIL, HO
IIs1 paspelieHysi Ipo6IeMHOT0 BOIIPOCa B 1e/I0M, IOHMMasI, YTO MO00HbIe
CUTYallM MOTYT BIIOC/IEICTBUY NOBTOPATbCA C APYTUMM JIML[AMU, B JPYTUX
MeCTax, IIpU JPYTUX, HO CXOXUX 0OcToATeNnbcTBaX. Takme permenns cdop-
MUPOBAJIM YCTOMYMBOE ITOHATHE CYAeOHOrO IpellefieHTa. [J1aBHbII IpU3HaK
CyfeOHOro mpelrefieHTa, OTIMYAOIIMIT €T0 OT OOBIYHBIX CYHEeOHBIX peleHni
B POMaHO-T€PMaHCKUX (KOHTMHEHTA/IbHbIX) CYICTEMaX — 3TO Halle/IeHHOCTh
Ha yperyl1MpoBaHle OTHOIIEHN KaK TAKOBOTO, a He fIeJICTBME 10 IPUHIUITY
«pelTb U 3a0BITh».

BHeriHee BpIpakeHMe mpeliefieHTa — KOMOMHAIs )KM3HEHHBIX 00CTOsI-
TENbCTB — ITIPUJIAeT MY CBOJICTBO IOPUANYECKOTO COCTaBa (COBOKYITHOCTM
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fopuandeckux ¢axkTos). [109TOMY, XOTA Ha IOBEPXHOCTH JISKUT (PAKT M3-
IaHVA CYZOM BIACTHOTO peIleHNs, K/II04eBOe 3HaYeHNe MMEIOT IMEHHO CO-
Iy TCTBYIOIIVE Y IPeAIIeCTBYOIe eMy (GaKThl CAMOTO >KM3HEHHOTO CTydasl.
B cucreme mperneleHTHOTO IpaBa OHYM MMEIOT 0c060e 3HaYeHMe, TOCKOIbKY
OT/INYNUTE/IbHON 4ePTOIl NPelefleHTHOTO PeryINpOBaHus SABIAeTC cBoboza
OT 3aKOHA B IIPUBBIYHOM (HOpPMaIbHO-I0pU/MIecKoM cMbiciie. Ecu 651 cynbu
IUISL pelIeH s fie/l TO/IbKO IPUMEHAIN 3aKOH, @ B IIOCTIeAYIOIUX fIe/laX OpM-
eHTUPOBA/INCh Ha IPebIAYIIYe PelIeHN A, OCHOBaHHbIEe Ha 3aKOHE, TO TaKas
CUCTeMa HMYeM He OT/INYaIach ObI OT OOBIYHOI IIPaBOIPUMEHNUTEIBHOI Jie-
ATENBHOCTY CYIOB B CHCTeMaX KOHTMHEHTa/IbHOTO HOPMAaTUBHO-IIPaBOBOTO
perynmupoBaHusA. B [ieiiCTBUTENIBHOCTI CUCTeMBI 061Iero mpaBa — AHIMY,
CIIA u p. — BBIAEIAIT B CAMOCTOSATE/NIbHYIO IPABOBYIO CeMbIO O1arofaps
TOMY, 4TO OHV CO37a/Ii HEYTO OCOOEHHOE U OTIMYHOE OT APYTUX CTPaH, a
VIMEHHO, COYeTaH/e aBTOHOMHBIX ITPABOBBIX CUCTEM — IPellefleHTHOTO IIpa-
Ba I 3aKOHOJIATeTIbHOTO (CTaTyTHOTO) perymipoBanus. CyneOHble pelieHns,
VIMEIOIIVIe 1[eIbI0 TOIbKO IIPMBECTY B VICIIOJIHEHNE OYKBY MMCAHOTO 3aKOHa,
He SBJISAIOTCA IIpeliefileHTaMIA.

B paHHOM acriekTe HEOOXOAMMO HOHMMATb, YTO [IESATENbHOCTb CYHOB
aHIJIO-aMePUKAHCKIX TOCYIAAPCTB C CAaMOTO Havyaja MMesia Xxapakrep u ¢op-
MBI, OT/INYABIINECS OT KOHTMHeHTanbHo! EBpore. B ycnoBuax pasposHeH-
HOCTY 11 pa300IeHHOCTI aHI/IMIICKOTO 0011jecTBa, 0COOEHHO I10C/Ie aHAPXIUYU
1138-1153 rr., KOponmy AHITIMM HAL/IX PELIEHNE He B LeHTPaJIn30BaHHON
paspaboTKe ¥ OJHOCTOPOHHEM YTBEP>KIAECHWUM CTATYTOB, AECTBUTEIbHBII
CMBICTT KOTOPBIX 3a4aCTYI0 He BBIXOAVI M3 CTE€H pe3NAeHLNM MOHApXa, a B
CAaHKI[MIOHMPOBAHNN CIPABE/IMBOTO MeXaHM3Ma: C OfHON CTOPOHBI, He
IIPOVM3BOJIBHOTO (0JOOPEHHOTr0 KOPOHOII), C APYroil — IIO3BOJIAIOLIETO Jie-
IIeHTPa/IM30BAHHO PETYIMPOBAaTh OTHOLIEHNSA, BO3HMKAIOIIME Ha MeCTax,
TIATe/IbHO VICCTIERAYS BCe 0OCTOATENbCTBA U NMoAdupas Hambosee MOAXO/sA-
mee peurenne. Knapenponckas, Bennkas (Buaasopckas) u psajg «MIagmmx»
KoponeBckux accus XII Beka ydpenmnm Takoil MeXaHU3M, HEOTbEMJIEMbI-
MM 37IeMEHTaMM KOTOPOTO CTa/Iy He TOTbKO KOPOIEBCKNE CYAbM, HO TaKKe
mepud u, 4TO elle BaXKHee, KIOPYU «MECTHBIX Myeit» (jury of local man).
Cyne6Hble IpelefieHThl, TAKMM 00pasoM, HAIIM JIETUTYMHYIO OLOpPY B ca-
MOM 00111eCTBe — B MHCTUTYTE XKIOPY, KOTOPbII [JIsHBI/IT HasBal «Omarum
IapoM», «IIPOVICTEKAIONIVIM 3 HaMBBICIIETO paBeHCTBa». Co BpeMeHeM ca-
MOCTOSITE/IbHOE Pa3BUTHE TAKOTO aBTOHOMHOIO U JleLIeHTPaIM30BaHHOTO
IPaBOBOTO MeXaHM3Ma IPUBEIO K BO3MOXXHOCTH €TI0 IPOTUBONOCTAB/ICHNA
M30bITOYHOI MOMUTUYECKON BIACTY C IIE/bI0 3alINTHI OCHOBHBIX IIPaB 3a-
JIOJITO JIO TOTO, KaK Oyp>Kyas3Hble PeBOMIOLUN CHeAIN 3TO BCEOOIINM ABIIe-
H1eM [Ay6akuposa V.Y, bepexxHoB A.A., 2022: 359]. B Tom uucne nmostomy
AHITIMIICKUM Cy[JaM HEpeIKO IPUIIMCHIBAIOT He CBOMICTBEHHYIO, Ha IIE€PBbIN
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B3IJISIfI, JAHHOMY POZY OPTaHOB POJIb KapAMHA/IBHOTO 3JIeMEHTa eMOKPaTuu
[Pound R., 1941: 133-134]; [Steilen M., 2011: 437-439].

Taxum o6pasom, npu GopMUPOBaHNY IIPABOBOTIO PELIEHNUs CYbY B PaM-
KaX CUCTeMBI IIPeleleHTHOTO IIpaBa M3JjaBHa NIpMNOEraT He K JJeYKTVBHONI
06paboTKe pOopMaNbHBIX MPEIICaHNIT ¥ 0O0O0IIEHHBIX POJOBBIX MTOHITU,
a K BCeCTOPOHHEMY aHA/IM3y CUTYAl[Uy U K MUCTOYHUKAM IIpaBa, JIeXKAILIM 32
paMKaMM 3aKOHOJATeIbHBIX TEKCTOB. B yacTHOCTH, TPy/ibI OGHOTO 13 Hanbo-
nee apToputeTHbIX B ucTopum CIIA cypneii n reopetnkos npasa — O. Xonm-
ca IIOKa3bIBAIOT, YTO VICTOYHUKOM CyAebHoro obujero npasa (common law)
ABJIAIIOTCA 3aKOHOMEPHOCTM OIIBITA, BBIAB/IAEMBbIC SMIVMPUYECKUM IyTeM B
HIOBCEJHEBHOI YKU3HY 00I[eCTBa IIPYMEHNUTEIbHO K KOHKPETHBIM CUTYalll-
SIM, B TOM 4JCJIe IIPY TIOMOIIY YKIOPIL.

Cyne6Hble TpeljefleHThl, B OT/INYMe OT CYAeOHBIX pelleHNI KOHTVHEH-
Ta/IbHBIX CYZOB, IMEIOT 0COOYI0 CTPYKTYypy. Knaccuueckuit cypneOHbIN mpe-
Ile[IeHT M3/IaraeTcs Ha JIeCATKaX ¥ laXke COTHAX CTPAHUIL, ¥ JIUIIb HeOOIb-
IIasi ero YacTb ABJIACTCA HEIIOCPeCTBEHHO IIPaBOM (HOpPMOII IpaBa — ratio
decidendi). Ratio — 9T0 0oOmMiT CMBICT IIPaBOBBIX CYXKAEHWII, HEIOCpen-
CTBEHHO OTHOCAILIVXCA K IpeaMeTy cropa. OcTanpHasg 9acTb OTHOCUTCS K
«IIOITYTHO CKazaHHOMY» (obiter dictum) u BKIo4aeT aHamu3 Qakronormye-
CKOTO M COIMaJIbHO-IIPAaBOBOIO KOHTEKCTOB, CYyAeOHYI0 apryMeHTaIuio, B
TOM 4ICJIe ONMCAaHME OIBITA PaspellleHNs aHATOTMYHBIX WIN OFHOPOHBIX
BOIIPOCOB IIPOLIIBIMY OKOTEHVMAMN CYAeN 1M XIopK. YKa3saHHas CTPYKTypa
He sIBJISITCSI YKeCTKOI U OpMaIbHO BbIpa>keHHO. OJJHVM 13 ITTaBHBIX HaBbI-
KOB IOPUCTa B CMCTeMe O0IIero IpaBa CYMTAeTCs KaK pa3 yMeHue U3BJIeKaTh
ratio VI3 TIOJTHOTO TEKCTa Cy/IeOHOr0 pacCyXAeHMs, OT/e/IsA OT YOeKAAIOIX
apTyMEHTOB K/II04eBOiI (PaKTO-OPMEHTUPOBAHHBIN CMBICT CAMOTO pellleHNs,
K KOTOPOMY MO>KHO aIle//INPOBATh /IS IIPMMEHEeHs B TOC/IeYIOIX Jieax
C QHAJIOTMYHBIMY (DAKTUYECKUMU 0OCTOSITETbCTBAMIA.

Takum 06pa3oM, OT/IMINTENTPHBIMI YepTaMyl CyileOHOrO IpeliefleHTa SABJIA-
I0TCA: CBOOOJIa OT IIVICAHOTO 3aKOHOJATEIbCTBA, CBA3b COREPIKAHVIA IIPABOBOI
HOPMBI C COBOKYITHOCTBIO (PaKTIYECKIX 0OCTOATENbCTB (Ka3yanbHOCTD), OTCYT-
CTBIE IIPOLIEAYPHI Iie/IeHAIIPAB/IEHHOTO IIPOEKTVPOBAHYIS IIPABOBOJ HOPMBIL.

OmnmcaHHas CYIHOCTD CyfieOHOTO IperefieHTa Kak (OpMbI IIpaBa uMeeT
PSIZL TEOPETUYECKMX TOCTOMHCTB U HEJJOCTaTKOB. Bo-1epBbIX, IpelieieHTHas
¢dopMa BeIpaXKeHVS IIpaBa CBOAUT K MUHMMYMY BO3MOXXHOCTDb Manoaddek-
TUBHBIX IPEAIIONIOKEH NI, IPe3yMITLMII ¥ PUKINIL B Ka4eCTBE Pery/iAaTUBHBIX
KOHCTPYKIMIL. BO-BTOPBIX, OHa IpefIonaraeT VCKIIOYNTEIbHYIO 11e1eCo0-
OpasHOCTDb BBeJieH)sI HOBBIX NpaBWI HoBefieHMs. [Ipyu paspaboTke HOpMBI
3aKOHa OJJHVM VI3 CaMbIX CePbe3HbIX U AVMCKYCCUOHHBIX SB/ISETCS BOIIPOC O
ee 1jeriecoobpasHocTy (061eCTBEHHON 3HAYMMOCTH). B cirydae ¢ cyme6HBIM
IpeleleHTOM JJaHHbIV BOIIPOC OTIAJaeT caM COOOIi, Befb eC/y COLuarbHOe
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npoTuBOpeune (Cop) NpOsSBIUIO HECITIOCOOHOCTD APYTUX COLMATbHBIX Pery-
JIATOPOB pPaspeInTh ero 6e3 Cyza, To Co3aHye IpeliefileHTa HeceT HeOCIIoOpH-
MYI0 3HaUMMOCTb /IS 00IIeCTBa U BJIeYeT pe/ieBaHTHBIE OC/IeCTBIA.

B T0 >xe BpeMs IpeneleHTHOEe peryapoBaHye U3JaBHa BbI3bIBaeT Pa3HON
CTelleH) 0O0CHOBAaHHYIO 03a00YeHHOCTDb IIO/IUTVIKOB U IOPJCTOB, COMHEBa-
IOLIVXCA B €r0 JeMOKpaTM3Me 13-3a OTCYTCTBVIS OUYEBUIHO CBA3Y ¢ popMa-
M1 IpsMOro HapopgoBmacTus. IloMnmo aroro, B obpalieHun ¢ CygeOHbIMU
npelefieHTaMn He 000iTICh 6e3 MpodeccHOoHaNTbHBIX HABBIKOB, IOTydae-
MBIX TO/IBKO IIyTeM IOPUNYECKOr0 00pa3oBaHMsA Y IPAKTUKY, B CBA3Y C 4eM
HEIOCPeCTBEHHAs IOCTYIHOCTb PAMOBBIX TPaXJaH K 9Toil ¢opMe IpaBa
KpaiiHe Maja. B COBOKYITHOCTH C JeVICTBMEM XKeCTKOTO TPeOOBaHMs «CTOSATh
Ha peIIeHHOM, JjaXKe eC/Ii PyXHeT He00CBOJ» (HEYKOCHUTE/IbHO pelaTh Jena
1o ob6pasuy — HOKTpuHa stare decisis) ykasaHHBIe HEJOCTATKM IPUBEIU K
TOMY, 4TO C Ha4a/ioM XX B. IIa/ibMa IIEPBEHCTBA B aHITIMIICKOM IIPaBOTBOP-
YecTBe IepelrIa K Iap/aMeHTy, B PacCHOpsDKeHUY KOTOPOTo MMeeTcs: Horee
rmbKast cucTeMa HOPM, TeOpPeTIYeCK) FOTOBasA K IPVHINMIINATIBHBIM IIPaBO-
BBIM pedopMaM IOMUTIYECKIIMI CPEACTBAMIL

Ha ocHoBe Bcero n3/10KeHHOT0 OTBET Ha YaCTO 3a/laBaeMblil BOIIPOC, ABIA-
eTCsi JIU CyAeOHbIN IIpelefieHT popMmoit mpaBa B Poccun, siceH — He ABJIAETCL.
[TonsTne cyfe6HOro nperefieHTa Kak CaMOCTOATENbHO (GOPMBI IIpaBa SABJIsA-
eTCsl OOIIENIPUHATBIM U YCTOMYMBBIM B IOPUCTIPYAEHINM, OHO HEPa3pbhIBHO
CBSI32HO C 0COOEHHOCTSIMY Pa3BUTHS a/IbTEPHATIBHOI CUCTEMBI IIPABOTBOP-
yecTBa — aHIVIO-aMePUKAHCKO. JTO IMOHATHE CK/IAJblBa/lIOCh BeKaMM, €r0o
JVICTIOJIb30BA/IM 3afI0/IT0 [0 HACTOALIEIO BpeMeHM Mjisi 0003Ha4eHUs KOH-
KPeTHOTO IPaBOBOTO SIBJIEHNA C ONMCAHHBIMM IIPU3HAKAMU UM CBOMICTBAMIL.
B srom nonnmannu cyge6Horo npenenenta B Poccun He cymectyet. Henb-
35 B OJHOYAChe B3ATb OOBIYHbIE CyHeOHbIe pelleHNs ¥ 00BABUTD X 0C000I
Bepcueil CyseOHOro mperefeHTa, OyATo OH MOXXeT IOHVMATbCA II0-CBOEMY
K)X/IBIM I0PVCTOM. DTO IPOTUBOPEYUT PyHAAMEHTA/TbHBIM 3aKOHAM JIOTHI-
KI1, 3 KOTOPBIX CJIelyeT, YTO eC/IM Y KOTO-TO K JII0O0MY yXKe YCTOSBIIEMY-
CSl 3HAYEHUIO IIOHATUA VIMEETCH «CBOE IIOHMMAHME», TO 3TO O3HAYaeT, YTO Y
TAKOTO YeIOBeKa IMIOHATHUA O pacCCMaTPUBAEMBbIX SABIEHMAX B OOLIETIPUHATOM
cMbIcTIe HeT BooOie [Murynos A.J1., 2023: 67-68]. UTo kacaeTcs 9/1eMEHTOB
CyAeOHOro IIpaBOTBOPYECTBA, TAKVX KaK IIPAaBOBbIE IIO3UIIMM BBICIINX CY/IOB,
TO OHY IIPUCYILY HE TONbKO POCCUIICKOIL, HO 1 JTI000I1 Pyroit KOHTMHEHTAIb-
HOJ1 IIPaBOBOII CUCTEME, OIHAKO, HY B OJJHOI 13 HUX IOPUCTAaM He IPUILJIO B
TOJIOBY BCepbe3 BECTV pedb O CYAeOHBIX IpeliefieHTaX. BhIleyrnoMsHy ThIi
yieH BepxoBHoro Cyga CIIHA O. XonMc HeIBYCMBIC/IEHHO ITPeOCTEPEral OT
NOHUMaHNA CyAeOHOro MPaBOTBOPYECTBA B KaueCTBe MPSIMOI «IIPOMYJIbra-
uuu Hopm». IIpeliefeHTHaA HOpMa MOAZIEXKNT BbIBEEHIIO 113 MHOXKECTBA JleTT
[Holmes O., 1870: 3-4] .
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[TpaBoBble MO3UINM KOHTUMHEHTA/BHBIX CY[OB SABJIAIOTCA INPOTUBOIO-
JIOKHOCTBIO TIpeliefleHTa, IOCKO/IbKY VIMEIOT OOJIbIlle CXOICTBA C paHee pac-
CMOTPEHHBIMU TPU3HAKAMM ¥ CBOMCTBAMM HOPMATMBHOTO IIPAaBOBOTO AKTa,
a OT/IMYAIOTCA, IO CYTH, IMIIb IPUHA/ISKHOCTDIO M3/IAIOLIEr0 OpraHa K Toil
VIV VIHOV BETBY BJIACTHU VI, BO3MOYKHO, CTEIIEHbI0 KOHKPETM3aI[Uy CO3/iaBae-
MO HOpMaTUBHOI GopMympoBKu. OFHNM 13 SIPKUX IIPUMEPOB CTaT 0630p
[Tpesupuyma Bepxosroro Cypma Poccum ot 21.04.2020% mocnenoBaBIInii 3a
BBeJleHIeM BIacTsMu OecriperieneHTHBIX Mep 6oppbpr ¢ COVID-19, xorpa,
OYeBMIHO, HUKAK He MOITIa CTIOKUThCA HeoOXopyMasi CyfieOHas IpakTHKa ee
060061menns u pasbsacHeHys. CyneOHbIT OpraH feiicTBOBal (PaKTUIeCK! Ha
olepeXxeH1e, aB 00s13aTeNIbHOE TOIKOBaHVe 3aKOHOATe/IbCTBA 0e3 IIPUBSIZKU
K KaKuM-7m60 criopam 1 GpaKTu4eckuM 0OCTOSTENbCTBAM, T.€. II0 CYTH, MOJie-
JIMPOBA/ MOTEHLMATbHO BO3MOXKHbIE CUTYallMl B CBOEM CO3HAHUM, KaK 3TO
IenaeT 3aKoHopaTenb. [IoMyMo mpoyero, Helb3s 3a0bIBATh, YTO, 110 O0IEMY
IIPaBIITY, HV OIVH CYJ B Poccyy He MO>KeT IPMHATD pellieHue, abCOMOTHO CBO-
6ofHOE OT 3aKOHa, 11 0053aTe/IbHO IMOAKPEIULIET CBOe CY)KeHNe KaKUM-n60
TI0/IOKEeHVIeM HOPMATVBHOT'O aKTa, ITYCTh JJaXKe CaMBIM a0CTPAaKTHBIM 00pa3oM.

3.3. NpaeoBoii 06bIvaii

OnHxoit u3 gpeBHeiux Gopm mnpasa sBsIeTCs IPaBoBoit 06brvait. OH mo-
ABJIACTCS yXKe B IePBOOBITHBIX OCY/JAPCTBEHHBIX 00pa3OBaHMAX, @ IPOCTO-
Ta €ro IPUMEHEHNUs KOPPENIMPYeT C NMPOCTOTOV OpPraHM3aLMM BJIACTH, €Il
He KOHTPAacTHO OTHEIEHHOII OT o01jecTBa. [109TOMY OT/IMYNTENBHOI YepToit
OOBIYHOTO IIPaBa, KaK I IpelefleHTHOTO, SIB/IAETCSI CBOOOTHOCTD OT MICAHOTO
3aKOHOJIATe/IbCTBA, YTO IOHATHO — U TO, U Apyroe Gpopmupyercs feleHTpa-
JIM30BAHHO M 4YepIlaeT IIPaBOBOE COIEpKaHMe B )KM3HEHHBIX CUTYaIysax (06-
I[eCTBEHHOI IIPAKTIKe), @ He B A3BIKe (POPMATBHO YTBEPXKAEHHOTO TEKCTA.

Kak cnpaBemmuBo otmeuan npodeccop A.Jl. IpagoBckuii, cuma ob6bprdas
3aK/II09AETCA B TOM, YTO OH ABJIAETCA PE3YIbTaTOM «HAPOJLHOTO TBOPYECTBAY,
B IIPEEeMCTBEHHOCTH €T0 PasBUTHsI, BCEOOIIHOCTY YOXKIEHMs B €0 JOCTO-
nHctBax [[pagoBckmit A.B., 1880: 116]. [leiticTBUTENBHO, IPaBOBOI 0OBIYAIL
€CTb YaCTHBIN C/Iy4art 00bI4ast Kak TAKOBOTO, IOITOMY pasfenseT ero Xapak-
TEPUCTUKY, IIOJIOKUTE/IBHO BAMAOLIME HA €r0 JeTUTUMHOCTD U JeJICTBEH-
HOCTb: B OT/INYME OT POPM IO3UTUBHOTO IIPaBa, KOTOPbIE MICXOAAT CBEPXY OT
rOCYZapCTBEHHOI BIACTY, 0ObIYay KaK COLlMaNIbHas IPAKTUKA 3aPOXK/IAI0TCS
B caMoM o011iecTBe 0e3 IaBjieHNs M3BHE, a X MHOTOKpAaTHOe NpYMEHEHNe,
OTTa4MBAHE VI HAILAHDBIV IPAKTUYECKNII pe3y/IbTaT IPUBOAAT K TOMY, 4TO
Y4YaCTHYKY OOBIYHO IPAKTVIKY CaMJi 3aTHTEPECOBAHBI B € peajy3aliyii.

* Bronnerens BepxosHoro Cypa P®. 2020. Ne 5.
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Bmecre ¢ TeM He 06011 00BI9ail MOXKET CTaTh IPABOBBIM, T.e. IPHOOpecT
IpU3HAKM 00Ie00513aTeIbHOCTY B KauecTBe GOpPMBI OO'bEKTUBHOIO IIpaBa.
Ecru 651 He ObII pelleH BOIIPOC O TOM, Kak (popMann30BaTh OOBIYAIL B LIeJIAX
IIpaBa, TO HEBO3MOXKHO OBUIO 6Bl 06ecneynTh IIPaBOBYIO OIPEeTIeHHOCTD.
Tak, m06as B Mepy pelpe3eHTATVBHAA TPYIIIIA JIMI[ MOI/IAa ObI YTBEPXKAATb,
4T0 chopMMpOBaa IPaBoOBOIL 0OBIYAlL, 2 CTOPOHA B CIIOPE P HEOOXOAMMO-
CTM MOIIa OBl K HEMY aIle/UINpOBaTh. [JaHHBI BOIPOC peIaeTcs ¢ MO3ULNN
MOHOIIOJIM TOCYAAPCTBa B cepe co3aHmsA npaBa — 0ObIUall CTAHOBUTCS
IPaBOBBIM, e€C/M O(QUIIMATBHO NpKU3HAETCsA (CAaHKIVOHMPYETCs) TOCyHap-
crBoM. IIpu 9TOM M3[jaHNe HOPMATUBHOTO aKTa SIBJISIETCS Ja/leKo He CaMoit
pacnpocTpaHeHHOIT popMoIt IpUSHAHMS IPAaBOBOTO 06bIvas. Tak, Ha OCHO-
BaHuM cT. 5 Ipaxxpganckoro kxopekca Poccuiickoit Pemepanny 1 aHajIOrnd-
HBIX TTOJIOXKEHWII APYTMX KOHTMHEHTA/IbHBIX KOJEKCOB YaCTHOTO IpaBa 00bI-
Jajl MOXKeT OBITh IpU3HAH 0053aTeNbHBIM B CyfleOHOM nopsake. [Tpu atom
Ha3BaHHOE 3aKOHOIIOJIOXKEHNe YKas3blBaeT Ha K/II0YeBble IIPU3HAKM IIPaBO-
BOrO 00BIYasA: 9TO IPABMJIO IOBEJEHNA, CIOXKUBIIeeCs Ha MpaKTHKe (B Ka-
KOM-M60 00/1acTV MpefupUHNMATETbCKON WIM MHOW JesITeNbHOCTH), IIN-
POKO IIpUMeHsAeMOe, He IIPeyCMOTPEeHHOe 3aKOHOJATeTbCTBOM, HE3aBYICUMO
OT TOr0, 3a(pPMKCHPOBAHO JIJ OHO B KAKOM-JIO0 JIOKYMEHTe.

OpnuH 13 COBpeMEeHHBIX IIPYMEPOB — CYABI BBUY Pa3BUTHA U IIMPOKOTO
npUMeHeHMs IUPPOBBIX TEXHOJOTUII CTaIM YaCcTO MPKU3HABATh COOMIONEH-
HBIMJ TPpeOOBaHMA K HAIIPaBJICHUIO U JOCTABKe JIJIOBOII NIePeINCKI MeXY
IpefIPYHMAMATE/IAMY TI0 9JIEKTPOHHOII MOYTE, XOTs paHbllle B 3TUX Le/IAX
IPUMEHSIICh TONbKO OQUIIMaNTbHble MOHATUSA IOPUANYECKOTO afipeca VIn
ajipeca MeCTOHaXOX/eHus. Takum 06pa3oM, IpaBoBOIT 0ObIYAI MOXKET OBITh
CAaHKIJMOHMPOBAH /0001 13 BeTBEV IOCYJapCTBEHHO BIACTH, a CyfeOHOe
CAaHKIJMOHMPOBAHVE BBUJY CaMOJi IPUPOABI CYAeOHON HeATeTbHOCTI TOCY-
JapCTBa IpeJIIoIaraeT BCeCTOPOHHee MCCIeOBaHNe TOCTaTOYHOTO KOde-
CTBa CBUJETENIbCTB IIVPOKOTrO IPYIMEHEHNA 00bI4ast B VX COBOKYITHOCTIA.

OpayM n3 Hambosee pacpoOCTPaHEHHBIX BUOB IIPAaBOBOTO 00OBIYAs B CO-
BPEMEHHOM MIpe SIB/IAETCS MeX/YHApPOLHO-IpaBoBoii 06bryait. CyObekTamMu
MeXYHApOHOTO TIpaBa ABJIAITCA TOCYJapCTBa, pealnsyloliye CBOI CyBepe-
HUTET B OTHOIIEHUSAX APYT ¢ ApyroM. JIi06as eATelbHOCTh MeX/[yHaPOJHBIX
OpraHM3aluii, B IepBylo ouepernsb fearenbHoctb OOH, HerocpecTBEeHHO CBA-
3aHa C HOHATUEM TOCYApPCTBEHHOTO CYBEPEHNUTETA, OfHOBPEMEHHOE Iie/IeHa-
IIPaB/IeHHOE YCTpeM/IeH)e KOTOPOTO KaXK/IbIM 13 TOCYAAPCTB B CTOPOHY MEX-
IYHApOJHOJ OpraHM3aLMy HaJle/sAeT ee MeKAYHAPOAHOI (BHEHAIIVIOHA/IBHO)
IPAaBOCYOBEKTHOCTBIO ¥ HACBIIIAET IYOINYHO-IIPABOBBIMIM HOTHOMOYMAMI.
VIMeHHO MCXOfis U3 9TOr0 MeX/JyHapOIHOE IIPaBo, BK/II0Yas OObIYHOE, pasfie-
JIIeT BCe MIPU3HAKY ITpaBa BOOOIIIe, BK/I0Yast 00111e0053aTeIbHOCTD /IS TOCY-
JapCTB, IPVM3HABIINX COOTBETCTBYIOIYIO MEXX/YHAPOLHYIO IOPVCAVIKIINIO.
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Kommccnsa mexpynapognoro npasa OOH cucrematusupoBana npusHa-
K MeXIYHapOJHO-IIPAaBOBOTO 06bIYas®, KOTOpbIe BeCbMa IT0JIe3HBI B L[eJIAX
HOHVMAaHMsI IIPABOBOTO 00bIvast BoobIe. Tak, BO-IepBbIX, B Ka4yeCTBe KOH-
CTUTYTUBHbIX 57IEMEHTOB 00bIUasi BbIIe/IEHBI BCeOOIas IPAKTUKA U IPU3HA-
Hle TaKOJ IPaKTUKM B KadecTBe IIPaBOBOII HOpMbL. Bo-Bropnix, Komuccus
06001112 BO3MOXKHBIE (OPMBI HEATETBHOCTI, KOTOPbIe MOTYT pacCMaTpM-
BaThCs KaK CBU/IETENbCTBA HAINYMS IIPABOBOT0 00br4asi (OpMBI IIPAKTHUKY).
OHM BK/TIOYAIOT KaK MaTepuaibHble aKThl (HOPMOTBOpYECKas, CyfeOHas, 10-
roBopHas pabora), Tak 1 BepbajibHble (I10BefieHNe, TyOINIHbIe 3asIB/ICHNA).
CkasaHHOe HaIJIAHBIM 00pa3oM IIOATBEPXK/aeT faBHee HAOMIOfeHNe, YTO
OfIHa 13 IJIaBHBIX OCOOEHHOCTel IPaBOBOrO 00OBIYAsI B TOM, YTO 3TO HEKO-
andunypoBaHHaA popMa IpaBa, KOTOpasd IO Kpynuiam cobmpaercs, 0606-
I[AeTCs U 3aTeM CAHKIMOHMPYETCS YIIOTHOMOYEHHBIM IYOIMYHO-IIPaBOBBIM
o06pa3oBaHMeM.

OmnucaHHas mpupoya MpaBOBOro 06bI4ast 0OYC/IOBINBAET €r0 JJOCTOMH-
CTBa I HEOCTATKM B KadecTBe popMbl tpaBa. C OZHOI CTOPOHBI, €CTECTBEH-
HOCTD TIporjecca GOpMIPOBaHNs IIPABOBOTO 00bIYasi U er0 HEOTHAEMNMOCTD
OT OOIIeCTBEHHOJ MPAKTUKY IMO3BOMAIT 00€CHeYnTh JOCTATOUHBIN ypoO-
BEHb COITIACKS MEX/Iy 00BEKTUBHBIM IIPAaBOM ¥ TOTPEOHOCTAMY CYO'bEKTOB
npaBa (CyObeKTMBHBIM YyBCTBOBAaHVEM B3aIMHBIX IIPaB 1 00g3aHHOCTENN),
YTO CYMTAETCS OFHOI M3 CAMBIX TPYAHOMOCTIDKMMBIX 3ajiad 1A 1060711 ipy-
roit popmel mpaBa. C [pyroit CTOPOHBI, OTCYTCTBUE IIOAPOOHOTO TEKCTYaIb-
HOTO OIVICAHUA U, KaK CTIeICTBYE, COJEeP>KATe/IbHBIX IPaHNI] MOXKET BECTH K
PasHOYTEHVSIM U CLIOPAaM O TOJIKOBAHMY IIPABOBOTO OOBIYAsl B TOVI VIV MHOI
cuTyanuu. TO He MOXKeT He OKa3bIBaTh HETATVBHOTO BJIVISTHVIS HA COCTOSTHIE
IIPaBOBOJ OIIPEE/IEHHOCTH.

Taxum o6pasoM, paBoBOV 0ObIYAlI — 39TO C/IOXKUBILEECA B pe3yabTaTe
€CTeCTBEHHOTO XOfia O0II[eCTBEHHOI )XI3HEesATe/IbHOCTH ¥ HAIleflIee 1I-
POKOe IpyMeHeHe IPABIIIO TIOBEIeHNsT, IPU3HAHHOE IYO/INYHO-IPAaBOBBIM
obOpa3oBaHueM B KauyeCTBe 00513aTe/IbHOTO.

3.4. NMNpaBoBas JOKTPUHA

HOKTPI/IHa KaK ICTOYHUK IIpaBa 3apOonjacb B pUMCKOM IIpaB€ 1 IIPpOOJI-
JKWIa CymeCTBOBaHME B CICTEMAX O6HICI‘O IIpaBa B Ka4€CTB€ aBTOPUTETHDBIX
KOMMEHTapueB 1 O606H.IeHI/II7[ HpaBOBOI?[ IIpaKTUKIN. B Takom cmpice JOK-
TpUHA HE IIpeAIojaaraeT HpeO6Ha,I[aHI/IH CY6’I)€KTI/IBHOI‘O MHEHIA TOTO MIN
VHOI'O IOpUCTa B KaY€CTBE MCTOYHMKA IIpaBa. HaHpOTI/IB, ABTOPUTETHOCTD

* TenepanpHast Accam6iess OOH. OdunnanbHble oT4eTsHI. 73-51 ceccust. [Jormonuenne Ne10
(A/73/10). Available at: URL: https://legal.un.org/ilc/reports/2018/russian/cover.pdf (zara 06-
pamenus: 30.01.2024)

31



[MpaBoBasi MbICJib: UICTOPUS Y COBPEMEHHOCTb

Hay4YHBIX TPYOB HOCTUIAETCS MMEHHO 3a CYeT TOTO, YTO VMY OCMBIC/IEHBI
Pe3ynbTaThl 0ObEKTUBHOTO MCCIEOBAHNS, OCHOBAHHOTO Ha IIPAKTYKE VICTO-
PUMKO-IIPAaBOBOI'O MCC/IEOBAHMS C IPUMEHEeH)eM Hay4dHbIX MeTopoB. Pak-
TUYECKM pedb yujeT 06 obpalieHny K HayYHOMY 00001eHNI0 PaKTIdecKn
IeVICTBYIOIIETO IpaBa, a He KO B3I/IAaM I0pICTa Ha 3TO [IPaBo V/IM Ha IIpaBe
BOOO1IIE 11, TeM Oortee, He O ero CyObeKTVBHOM MHEHMM O TOM, KaK/M IIPaBo
JO/DKHO OBITh. BrysiHMe cy6beKTMBHOTO MHEHMS Ha BBIBOADI O COZleP>KaHNM
IpaBa B TPyZAaX, KOTOpble MOTYT CTaTh IIPAaBOBOJ HOKTPMHON — (opmoit
IpaBa, MUHMMAJIbHO.

VicTopuyeckum IpUMepOM TaKoi IpaBoBoil GOPMBI OOLIETTPUHSITO CUU-
taroTca VInctuTynym [as, a coctaB/ieHHBIe IO TAKOMY e IpuHIuIy Y. biak-
croHoM KomMeHTapum K 3akoHaM AHITIMM [JO CUX IOP IPUMEHSIOTCS aH-
IMiickuMy M amepukaHckumu cygamu. B CIHIA k TakuMm aBTOPUTETHBIM
TpakTaraM oTHocATCs KoMMeHnTapum k amepukanckomy npasy k. Kenra, a
taroke Kommentapunu k Koncrurynum CIIA n KomMenTapun K npasy crpa-
BeI/IMBOCTH, cocTapenHble [[>x. Cropu. B otmune ot aTux npumepos B Poc-
CHM VI CTPaHaX KOHTMHEHTA/IbHOI EBPOITbI COYMHEHVA YYEeHBIX- IOPVICTOB, KaK
IIPABIJIO, He IPM3HAIOTCA JIETU TYIMHBIM ITPaBOBBIM MICTOYHIKOM, HAa KOTOPBIN
CYJ, BIIpaBe HEIIOCPEACTBEHHO CChUIATLCS IPU BbIHeCeHNM pemeHua. Kpome
TOTO, He CJIeflyeT IIyTaTb IPaBOBYI0 TOKTPUHY B 0003HAaU€HHOM CMBICTIE ) CY-
IeOHble TOKTPUHBI KaK 000011eHMe CMBIC/TA ITPel[efileHTHON TPaKTUKIM — I0-
CTIefIHsISI SIBTISIETCSI CAMOCTOSTeNIbHOT GOPMOII ITpaBa B aHIVIO-aMEPUKAHCKUX
crucreMax. [ToMuMoO cKa3aHHOTO, JOKTPVMHA IPU3HAETCS MCTOYHUKOM IIpaBa
B apabCKMX cTpaHax (Tak Ha3bIBaeMblil PMKX), OHAKO ee IPUHATO paccMa-
TPUBATh B KayeCTBe OHOII U3 (GOPM PEUTMO3HOTO IIPaBa, IOCKOIbKY OHa
ABJIAETCS PE3y/IbTATOM TPYLOB He CTONIBKO IOPUCTOB, CKOJIBKO OOTOC/IOBOB.

Taxum o6pasom, mpaBoBasi JOKTPUHA — 9TO TPY/BI Haymbo/ee OIbBITHBIX U
aBTOPUTETHBIX JICC/IEIOBATENIel HAIMIOHA/IBHOTO IIpaBa, KOTOPbIe IIPVM3HAITCS
TOCYJapCTBOM B KadecTBe JIOCTOBEPHOIO VICTOYHVKA OOBEKTVBHBIX 3HAHMII O
IPaBOBBIX HOPMaX JI KOTOPbIe MOTYT IIPYMEHATHCS Cy/laMy B KaueCTBe TAKOBBIX.

3.5. PopMbl penuruosHoro npaea

B oTnmune oT penmurno3HbIX HOPM KaK OJJHOTO U3 BUJIOB COLMa/IbHbIX pe-
TYIATOPOB, He ABJIAILIMXCA NPAaBOM, PEIUIMO3HbIE IOPUAMYECKIE HOPMbI
00/aaloT BCceMM NpM3HAKAaMM IIpaBa 1 IOPOXKAAIOT BCE COOTBETCTBYIOIIVE
IpaBOBble MOCIEACTBUA A CyO'bEKTOB, NMOANAMAIOINX IOJ] UX JIe/iCTBIE.
Penurnosnoe mpaBo ABNIAETCA Pe3yAbTaTOM OJHOV 13 PasHOBUIHOCTEN
CAaHKIMIOHMPOBAaHHOTO IPaBOTBOPYECTBA — TOCYIAPCTBO OCTAETCA CUIION,
obecIieunBaroLIeil IOPUANYECKYIO CYJTY 9TUX HOPM, OHJM CTaHOBSITCS IIPaBOM
TOJIBKO ¥ IMEHHO B pe3y/IbTaTe NpYUaHNs UM 00111e00513aTe/IbHO CHJIBL.
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PenurnosHnoe mpaBo ObUIO IIMPOKO PACIPOCTPAHEHO B CPEIHEBEKOBbE,
KOIZIa TOCYZIapCTBO U LIePKOBb BBICTYIIA/IV PABHOLIEHHBIMY COIEPHUKAMU B
ny6myHON monmuTuKe. JocyapcTBeHHbIe M IIePKOBHBIE MHCTUTYTHI TECHO
B3aJMIMOJIEJICTBOBA/I B BOIIPOCAaX OCYLIECTBJIEHMS BJIACTM, 2 MHOTZAA Jlaxe
CTPYKTYpHO IeperuieTannch. HaydHo-TexHmdeckuin mporpecc, Bemmkas
@panHnysckas peBOMIONNA U MOCTAEAYIOLe IeMOKpaTiecKye ABVDKEeHUA B
CTpaHaX KOHTMHEHTAJbHOI EBpombl mpuBenmm K ceKynsapusaluy BIACTU U
IPAaKTUYECK) MOBCEMECTHOMY OT/Ie/IeHMIO LIePKBU OT TOCYAApCTBa, BIACTb
puobperna CBETCKUI XapaKTep.

BMmecrte ¢ TeM B COBpeMEHHOM MUpPe OJHOI 13 CAMBIX pacCIIPOCTPaHEHHbIX
($opM penurno3HoOro mpasa OCTACTCs IIAPMAT: COBOKYITHOCTb HOPM MYCYJIb-
MaHCKOTO IIpaBa, UCTOYHUKAMU KOTOPOro ABIATCA KopaH — cBslleHHas
kHura mcnama, CyHHa — Tpaguuuy, CBA3aHHbIE C IOCTaHMeM bora, mp-
KMa — «e[JIHOe COIVIAllleH)e MYCYTbMaHCKOTo 061iecTBa» (BBICKa3bIBAaHUA
IIPOIIOBEHVIKOB), ¥ KVSIC — Cy>KZeHMe 110 aHanoruu (Tonkosanye Kopana u
Cynnsl) [[JaBup P, 1967: 388]. Ha Tepputopum ncmaMcKux rocyfapcrs (A-
xup, Adranucran, Eruner, Karap, JInust, Manpguser, Mapokko, O6bemnn-
HeHHble Apabckue Ommpartsl, Caynosckas Apasusd, [Tanectuna, Vipak, Vpan
U [ip.) MIapyaT IpUMeHAeTCs KaK MOTHOLIEHHBIN TOCYHapCTBEHHBIN 3aKOH,
IIOCKO/IbKY CaMa CYIIHOCTDb 3TUX TOCYAAPCTB HEOTAeNNMA OT penuruu (OHu
He AB/IAIOTCA CBETCKMMM, 2 PENMIMO3Has BIACTb IpPeAIIecTByeT Tocymap-
CTBEHHOIN).

JpyruM nmpuMepoM penUruMo3HOrO IpaBa CETOfIHA ABIAITCA COXpaH:-
I0Il[Jie OTPaHMYEHHOE JeiICTBYe VICTOYHMKM XPUCTMAHCKOTO KaHOHMYECKO-
ro nmpaBa. CyBepeHurer CBATOro IpecTona NOATBepkjeH JlaTepaHckuMnu
cormameHrAMN 1929 r., OH AB/IAETCA NOMUTUYECKY HETPATbHBIM CyOBeK-
TOM MEXJYHapOJHbBIX OTHOLIEHMII. PMMCKO-KaTonmMueckas epKoBb M3/aB-
Ha MMeeT Pa3BeTBICHHYIO a[MUHUCTPATUBHO-YIIPABIEHYECKYIO CTPYKTYPY,
YPOBEHb pa3BUTHA KOTOPOIl He YCTYIaeT BeAYIIMM rocygapcTBaM. B Jacrt-
HOCTY, OHOJ M3 CTapeiIinxX AMKacTepuii (KOHIperalnuii) pyMMCKON Kypuu
ABnAgeTcs JlukacTepys JOKTPUHBI Bepbl, ClIeAAIIAs 3a YMCTOTON BepOyYeHNs
U paspabaTbIBaolas HOPMbI KAHOHMYECKOTO IIpaBa. ITU HOPMBI CTA/IN VH-
CTPYMEHTOM, PETyIMpPYIOLIM BHYTPeHHIO opranmusanuio Ilanckoro rocy-
JAapCTBa, OTHOLIEHM MEXY 1IePKOBHBIMM OpraHaMMy, BEPYIOIMX ¥ TOCyfap-
CTBa, HEKOTOpbIe OTHOIIEHMs B >KM3HM Bepymoumx. O01jeo6s3aTeIbHBIMU
CTaHOBSATCA HOPMBI, COfiepKall[ecsl B S9HUMK/IMKAX, allOCTOIbCKUX KOHCTU-
TYLMAX U IPYTUX aKTax, IPOBO3I/IAllIaeMbIX I/IaBOII LIepKBM ex cathedra, T.e.
oduuManbHBIM 00pa3oM, IIPY MCIOTHEHN M CBOVX 0Os3aHHOCTEN y4uTe-
JISL VI TIACTBIPS BCeX KAaTOMMYeCKUX XpucTuaH (6ykBanbHO — ¢ Kadenpsl, B
IPUCYTCTBUM KapAMHAIOB M APYIMX emuckonoB). B 1917 r. takum o6pasom
611 mprHAT Kopekc kaHOHMYecKkoro npasa. KaHOHMYecKoe IpaBo CerogHs
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paboTaer 6obliIe IO MEPCOHATBHOMY, HEXEIM TePPUTOPUATBHOMY IIPYH-
nyiry. CBATOMY IIPEeCTONy IHMOAYMHAETCA TONbKO HeOO/MbIIas CyBepeHHas
Tepputopus BaTukaHa, OfHAKO PUMCKO-KAaTONMYeCKas LePKOBb MMeeT pas-
BETB/ICHHYIO CeTb NPENCTAaBUTENbCTB (IlepKBell) M0 BCEMY MUY, BKIOYas
KOJIMYECTBO 4IEHOB, IPU3HAKIINX €€ IPUCAUKLINIO, KOTOPOe IIpeBbIlIaeT
YJIC/ICHHOCTDb HAaCeIeHVA MHOTTIX TOCYAapCTBEHHBIX 00pa3oBaHUIL.

Kak Teopermyeckue nmpeumymiecTBa, TaK ¥ TEOPETUYECKUE HEJOCTATKM
¢$bopM penUImo3HOro mpasa CBSA3aHBI C CAMUM UCTOYHUKOM VX YHUKa/IbHO-
CTU U ¥IX K/IIOYEBOJI KOHCTPYKTUBHON 0COOEHHOCTbIO — Hepasfie/IMIMOCTbIO
BOIIPOCOB ITpaBa ¥ BOIpocoB penurun. C OJHOIN CTOPOHBI, [eiiCTBEHHOCTD
PEeINUIMO3HOrO IpaBa PACTeT 3a CYET MOAKPEIIEHNA TIETUTUMHOCTI €70 HOPM
YTBEPK/I€HMEM O Ha/IM4YMY JIOTIOTHUTE/IbHOTO CBEPX-aBTOPUTETA, BOJIA KOTO-
POTro M3/I0’KeHA B CBAIIEHHBIX TEKCTaX (MCTOYHMKAX IIpaBa) M KOTOPBIT Hen3-
0e>XXHO NpMBJIeYeT HAPYLINTENell K OTBETCTBEHHOCTH, JjaXKe eC/IM C STUM He
cripaBUTCA rocygapctBo. C Ipyroit CTOPOHBI, B OT/INYME OT CBETCKUX (HOpM
IIpaBa, peINTMO3HbIe OPUANYECKIIE HOPMbI CO3/JAal0TCS BHE NPMHIINIIA HAy4-
HOJ 000CHOBAHHOCTM) VI B 3HAUUTE/IBLHOI CTENeHV ONMMPAIOTCA Ha HeIOCTH-
JKVIMBbIe MppAIYiOHA/TbHbIE KaTerOp1i, KOTOpPble TEOPETUIECKN MOTYT ObITH
JVICIIO/Ib30BAaHbl HEOOPOCOBECTHBIMYU NPOMOBETHMUKAMM I IOAMEHBI UC-
TUHHBIX ITIPABOBbIX CMBIC/IOB CBAILIEHHOTO NMMCAHNA NTMYHBIMU TPAKTOBKaMI
IJ1A JOCTVKEHMA ONPEENIeHHbIX LeTIe.

Takum 06pasoM, penurinosHoe IpaBo — 9TO 3aKpeIUICHHbIE B CBAIIEHHOM
NVICAHNUM, APYTUX PEIUIMO3HBIX TeKCTaX M aKTaX IIepKBU (PeTUIMO3HBIX JJOIDK-
HOCTHBIX JINII) OPUAIIECKVe HOPMbI — IIPaBIJIA OBEJEeHA, KOTOPBIM TOCy/iap-
CTBO IpMJAET IPMU3HAK 001I1e00:3aTeIbHOCTY, 00ecIienBas UX VICIIOTHEHNE.

3akJioueHue

TemaTrka ncTOYHNKOB U HOPM IpaBa y>ke MHOTO JIeT CIMTAETCS JOCTA-
TOYHO VICCTIE[JOBAHHO M pacCMaTpUBAETCsl OOBUIMHCTBOM IOPUCTOB C I10-
3ULVM TEOPETHYECKOIl HOTMbI, CPOPMYIMPOBAHHOI 3a0/IT0 [0 TOTO, KaK
colManbHasi peajbHOCTh IpeTepIieNia KapAWHalIbHble 3MEHEHNUs 1107, BJIN-
SHUEM IIpOrpecca, MOMUTUYECKUX COOBITMII ¥ CBOOOJHO pa3BMBaloLIeNics
paBoBoit Mbiciu. VHbOpMaIOHHbBIE TEXHOJIOTUY TIOBIUSI/IM Ha HOLXOMbI
K opuIaTbBHOMY OITyO/IMKOBAHUIO HOPMAaTUBHBIX aKTOB ¥ 00YCIIOBWU/IN T10-
CTeIIeHHO€ MOBBIIIIeHNe TPeOOBaHMIT K X CUCTEMHOCTH, IIPaBOBOIT OIpefe-
JIEHHOCTY; OHY TIOBJIVISUIA M Ha JOCTYII K IPAaBOCYJAVIO Y CUCTEMaTU3ALVIO
IpeleleHTHOTO IpaBa; oduIagbHOe IPU3HAHNE HEOTYYXK/JAeMOCTY OCHOB-
HBIX IIPaB U Pa3BUTNE COLMOJIOTO-IIPABOBBIX MCCIEOBAHMII CTUMYINPYIOT
IIO3HaHNe IIPaBa KaK ILIeIOCTHOTO (peHOMeHa, He 3aMBIKAIOLIeroCs TONTbKO
JMIIb B O(UIVAIbHBIX aKTaX — CTAHAAPTHBIX popMax npasa. Ty I106ab-
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Hble COLMa/IbHbIE IPOLIECCHl ¥ HOBAIV TOCY/IapCTBEHHO-IIPABOBBIX IIPaK-
TUK, He NOATIaJaolye II0f] JOTMaTYecKyie paMKI ¥ CTEPEOTUITHOE IIPaBo-
BOE MBIIIIEHVIE, M3y4Ya/IVCh IOPUCTAaMI, KaK IIPABUIIO, OT C/Iy4asi K C/Iy4alo, B
paMKax y3KOHAIIpaB/IeHHbIX MccaenoBanmit. OQHAKO IO-TPeXXHEMY aKTyaJleH
BOIIPOC O IUIABHOM OOHOBJIeHUM 006001eHNniI B MaciiTabax ooieit Teopun
IpaB — B TOJI 4aCTH, KOTOPas KacaeTcsi GOpM IPaBOBOIL AESATENbHOCTI FOCY-
[apcTBa U ABVDKYIIUX ee CUJIAX, B TOM YMCTIe 32 CYeT OCMBICTIEHVS paHee 00-
HapY>KeHHBIX 3aKOHOMEPHOCTEIl IPYMEHNUTENBHO K HOBBIM SMITMPUYECKIM
maHHbIM. Hacrosiiee nccefoBanme mokasano, YTO MHOTYE TeOPeTUIeCKue
KaTeropuu, chopMIpOBaHHbIE JOPEBOIOLMOHHBIMYU OTeYeCTBEHHBIMM IIpa-
BOBeJJaMI, COXPAHAIOT aKTYa/IbHOCTD IIPU YC/IOBUY TMOKOTO MX IPUMEHEHNA
K HBIHEIIIHUM PeasiM, T.e. HaJJIeXKaIlero OIpe/ie/IeHNs UX COfepKaTe/IbHOM
YJacTI, He MMEIOLIeil Hepas/ie/IbHOM CBSI3U C BpeMeHeM MX HallICaHMsI, HO OT-
paskaroleil 3aKOHOMEPHOCTY PasBUTYISA FOCYIapCTBA U IIpaBa BoooIIe.

B kavecTBe BBOJHBIX IIOTIO>KEHWIT, IIPE/IATAIONINX OTKPBITh AVICKYCCHIO
00 0OHOBNIEHNY TeOPETUIECKOI 6a3bl, JOITYCTUMO BBIICTIUTD CIeyIOIye.

BeccrcTeMHOe 1 HEOCO3HAaHHOE CMellIeH e ITOHATHIT 0 popMe IpaBa 1 06
VICTOYHJKE [IPaBa OTPAaHNYVBAET OPUNYECKOe 3HaHNUE TOJIBKO BHEIIHVMU
U (popMaIbHBIMU SIBICHUSAMMY, aOCOMIOTU3UPYSI PO/Ib TOCYAAPCTBA U IIPEBO3-
HOCS €r0 HaJl IIPaBOM JJaKe eC/IM 9TO He OTpakaeT IPOLIeCCOB, IPOMCXOMs-
I[UX B 00IIeCTBE He TOIbKO HOJ] TOCYAAPCTBEHHBIM PYKOBOACTBOM, HO Y IO
B/IMSAHUEM COLVIAJIbHBIX, 9KOHOMIYECKNX, JYXOBHBIX, HAYYHO-TEXHUYECKIX
u ipyrux ¢akropos. Takoil MOAXOJ He BCera CIOCO0eH JaTh MUHMMAIbHO
HeoOXO0/1IMOe TTOHSATIE O CUJIaX, CO3/IAIOLINX IIPABO, M300paXkast ero Kak JaH-
HOCTb, KaK Belllb-B-cebe. B acnekre mMacTepcTBa I0puandeckoir mpodeccun
TaKoe IIOHVMaHVe BBIIJIAANUT Yepecyyp yIpPOLIeHHBIM, OHO TOCTYITHO JTF000-
My obbiBaTemio. [109TOMy aKTyanbHOI /11 COBPEMEHHOTO I0PUCTa OCTACTCs
HeoOXO/[MMOCTD SICHOTO ITOHMMAaHNS COOTHOIIEHNS ICTOYHIKOB IIPaBa U ero
¢bopM, KaK OHO 3apOXK/JA/IOCh B KJIACCUKE OTEYeCTBEHHO IOPUCIPYACHIUIL.

VicrounuKy mmpaBa MOTYT OBITh KIaccuUIMpPOBAaHbI HA OO'beKTUBHBIE U
CyOBeKTUBHBIE, IIePBUYHBIE ¥ BTOPUYHBIE, peajibHble M MHUMBbIe. C/I0KHO-
COCTaBHbIe KaTeropuu (Hampumep, JyX Hayu, o61as BoJs), codeTarome B
cebe MpM3HAKY NIEPBUYHBIX ICTOUYHVKOB — pa3yMa, BepPbl, OIIbITA, YC/IOKHSA-
10T U 6€3 TOTO TPYAHOIIOCTUTAEMble TIOHATHA, IIOPOXK/AsA AUCKYCCUU O BO3-
MOYXHOCTM UX «BBIYMCIIeHVsI». Koria BO3MOXXHOCTb TaKOTO BBIYMC/IEHMsSI He
OYeBMIHA, BCTAET BOIIPOC: KaKol 6ojiee MpocToil (aKTOp B [eiICTBUTENBHO-
CTY SIBJISIETCS] ICTOYHMKOM IIpaBa.

[Tpn xBanudukauy NpaBoBBIX AKTOB B KayeCTBE HOPMATUBHBIX I7IABHOE
3Ha4YeHMe VIMEIOT HOPMaTVBHbIe CBOJICTBA (COfiepyKaHNe), a He BHEIIHee BbI-
pakeHIe JOKyMeHTa (aXke eC/Ii 9TO 3aKOH). DTOT IPUHIINII IMeeT U 0bpat-
HOe€ JIe/iCTBIMe: YTOOBI HOPMATUBHBIN aKT JOCTUT CBOUX Iiefelt (0becrednThb

35



[MpaBoBasi MbICJib: UICTOPUS Y COBPEMEHHOCTb

OIIpefie/IeHHOCTh, (OpMabHOE PABEHCTBO), €ro HEeOOXOAVMMO COCTAaBUTh
HaJJIeXXaIyM 06pasoM, cofiep>kaHIe ero CTPYKTYPHBIX eAVHMNL] JOIDKHO CO-
OTBETCTBOBATb KPUTEPUAM HOPMATMBHOCTM. Kpurepum, Hekorjga cYMTaB-
IIMecst NIIb MPU3HAKaMJi HOPMATUBHOTO aKTa, CETOAHs peobpa3oBamich
B TpeOOBaHMs K €ro COfep>KaHMIo (HampuMep, MpaBoBasi OIPeIe/IeHHOCTD).
Bes cobmopennst aTux TpeOOBaHMIT AKT, Ja)Ke BHeNIHe 0)OPMIEHHBIN KaK
HOPMATUBHBII, B [ISJICTBUTENILHOCTI VIM He CTAHET, TaK KaK 13-32 00'beKTIB-
HOJI HeOIIpefle/IeHHOCTY ero COfep)KaHMs TOYKOJ OTCYeTa IpaBa Oyaer He
3TOT AKT, @ CYO'bEeKTUBHOE CO3HAHO Pa3pabOoTUMKa MU TOJIKOBATEIs, U3 KO-
TOPOro IpaBo (aKTUUeCKN OyaeT MOABIATHCA. B TakoM cydae cofepxaHue
IpaBa YepraeTcs U3 CyO'beKTUBHOTO MCTOYHMKA, a He 13 (POPMBI OObEKTIB-
HOTO S3bIKa I0PUANIECKOI KOMMYHMKAIVIIL.

[TonATne cyge6HOrO NpelefeHTa KaK CAMOCTOATEIbHOI (POPMBI ITpaBa sAB-
JIAeTCA OOIIETIPYHATDHIM U YCTONYMBBIM B IOPUCIIPYAEHIVIN, OHO HEPAa3pBIBHO
CBSI3aHO C 0COOEHHOCTSIMY Pa3BUTH a/IbTEPHATVBHO CUCTEMBI IIPaBOTBOP-
4ecTBa — IIpellefieHTHOrO IpaBa (aHITT0-aMePUKAHCKOI IIPAaBOBOI CEMbH).
OTO MOHATHE CKIAJBIBA/IIOCh BEKaMI, €r0 MCIONb3YIOT /I 0003HAYeHVs
KOHKPETHOTO IIPAaBOBOTO SIB/ICHNS C MOHATHBIMMU NPM3HAKAMM 1 CBOMICTBA-
M. B aToM noHuMaHuM cyge6HOro nperiefieHTa B Poccun He cyiiecTByer.

O6pryait Kak camas ApeBH:A GopMa ImpaBa 10 CUX IOP COXPaHAET CBOU
IpU3HaKM U cBOVICTBA. CerofjHs OHOI U3 CaMbIX PaCIpOCTPaHEHHBIX popM
0OBIYHOTO IIpaBa CTAl MEXJAYHApPOJHO-IIPaBOBOIl 00bIYail, IPUMEHAEMBIi
TOCYlapCTBaMU ¥ MEXAYHapogHbIMM cygamu. OHYM pasBuIM HOHMMAaHMe
0 CaMbIX pasHOOOPa3HBIX POPMaX COLVIATIBHOI IPAKTUKM, KOTOPbIe MOTYT
BOCHPUHMMATbCS KaK CBUJETEIbCTBA CIIOXKMBIIETOCSA IPAaBOBOTO OObIYasl.
OpnHaKo ¢ pOCTOM KOMMYECTBA 3TUX Pa3HOOOpasHbIX (pOpM, KOTOPBHIM Ha4M-
HAIOT IIPMJaBaTh CBOJICTBO JIETUTVMHOCTY, MOXKET IOCTEIIEHHO yTPauiBaTh-
Cs1 IPOYHAsi OCHOBA IOPUANYECKOI OTPeNeIeHHOCTE — CyObeKThI, Ha/jeeH-
Hble KOMIIETeHI[Mell IPU3HABATh HaMu4ye 00bIYasi, MOTYT MaHUITY/INPOBATh
KOMOVHALMSIMY PasNINYHBIX CBUIETE/TbCTB COLMANTBHOIN MIPAKTUKN I 00b-
SIBJIEHVISI CJIO>KMBIIETOCS OOBIYast VIV, HAIIPOTUB, JUIs €70 OTPULIAHVIS.

[IpaBoBas mOKTpuHa Kak (popma IpaBa He NpeAnonaraeT mpeobmajanms
CyOBeKTUBHOTO MHEHMA TOTO WU MHOTO Iopucta. PakTudecku pedb uiet o6
obpaleHny K HayYHOMY (MeTOROIOTMYecK 00yCIIOB/IEHHOMY) 00606111eHI0
(baKTIYeCKy [IeVICTBYIOLIEro IIpaBa, a He KO B3I/IAaM I0pucTa 00 9TOM IIpaBe
VIN O IIpaBe B L[eJIOM U, TeM 6oJiee, He O ero CyObeKTUBHOM MHEHUM, KaKIM
IIPaBO JJO/DKHO OBITb.

XoTs 14 60NIBIIMHCTBA TOCYAAPCTB HbIHE XapaKTePHBI CBETCKas IPUpPOfa
VI METOZIbI OCYIL[eCTB/IEHVIS BIACTH, PeIUTMO3HbIe (POPMBI IPaBa COXPAHSIOT
3HAYNTENTbHOE BIIMSIHNE B MICTAMCKIX TOCYAApCTBaxX (KmaccuyecKkasi TEppUTo-
pyanbHast OPUCAMKINS) U B KAHOHIYECKOV TPAKTIKE PUMCKO-KaTOMNIeCKO

36



E.A. ®posnosa, b.B. Jlecus. IcTouHVKN 1 pOpPMbI npaBa

LIepKBI («IIepcoHaIbHasI» IpUCAVKI). HepaspbIBHast CBSA3b PEIUTMO3HBIX
IOPUANYECKIX HOPM € BOIIPOCAMI BePbl IIOBBIIIAET MX JIETUTUMHOCTD Cpefu
BEPYIOIVX, HO TaKXKe YBeIMYMBACT BEPOSTHOCTh CYO'beKTUBHOTO BIIVISHVSA
OTJe/IbHBIX JINI] HA UX COfiep>KaHye. AHAJIOTMYHbIN BBIBOJL MOXKET C/I€OBATh
U B OTHOLIEHNM JPYIUX alIPMOPHBIX MPpaLMIOHA/IbHBIX KaTerOpuil, KOTOpble
He CBA3aHbI C BEPOIl, HO K KOTOPBIM alle/UIMPYIOT 3aKOHOTBOPLbI I IIPaBO-
IPUMEHNTENN KaK K CaMOJi JAHHOCTM 6€3 JOCTaTOYHBIX U JIOTMYeCKV TOUHBIX
0060CHOBaHMII (B OT/IMYME OT HAYYHOTO IIOAXO/a K TIPaBy).

JlanpHeriee MccefoBaHNe UCTOYHUKOB 1 GOPM IIpaBa OCTAETCA aKTy-
aJIbHBIM BBUJY IPOO/IeM, KOTOpbIe Ha IPaKTUKe MOPOX/AET CTePEOTUITHOE
HoHATUE O HUX. Tak, HampyuMmep, MHTepecHO Hab/ofeHNe, yTo KoHcTuryimsa
CIIIA BO MHOIMX CBOMX ITOJIO>KEHMAX (DAKTUYECKU He SIB/ISETCS HOPMATHB-
HBIM [IPaBOBBIM aKTOM, COfiepKalM (popMasibHble IPeAICanusi — HOPMBI.
BHemrHe 9TO, KOHEYHO, TaKOJl >Ke JJOKYMEHT, KaK U /I00ble Jpyrue 3aKOHBIL.
B melicTBUTENBHOCTH Y psAfia €€ IOJI0KEHNIT HeT HOPMAT/UBHBIX CBOJICTB B TOM
HOHVMaHMI, KOTOpOe IpUCyIe OOMBIIHCTBY aHITIMIICKX CTaTyTOB VIJIN €B-
pomnericknx 3akoHoB. O. X0IMc 00BACHA, B TOM YMCTIe C OLOPOI Ha IPAKTUKY
BepxosHoro Cygma CIIIA, 4To dakTidecKy MHOTVIe IO/IOXKEHVSI aMepUKaHCKOM
KOHCTUTYLIMM OTPXKalOT KOHILENLMM, ULEU M TPUHLUIIBI, CIOKVBIINECA B
IpaKTUKe OOIIero Ipasa, 1 MCKATh ee COfep>KaHle C/ieflyeT MIMEHHO B OIIBITE, a
He B JIOTMYeCKOM TO/KOBaHUM TeKcTa. Kak BUJJHO 13 JaHHOTO IIpUMepa, IIOHMK-
MaHMe CYIIHOCTY TOTO M/IM MHOTO IIPAaBOBOTO aKTa B Ka4€CTBE MICTOYHMKA U/IN
($OpMBI ITpaBa YacTO MIMeEET JATIeKO He TeOpeTUYecKoe 3HaueHe — 0e3 Hero
HEBO3MOXXHO OIIPENENNTb HEVCTBYIOLMIT MEXaHU3M IIOMICKA ¥ IpUMEHEHMA
IIPaBOBBIX HOPM B OT/IE/IbHO B3ATOV IIPAaBOBOI CUCTEME.
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AHHOTaumua

B HacToswwen ctatbe 060CHOBBIBAETCS CBA3b MEXAYHAPOOHOM KOHLENUUU npae ye-
I0OBEKA B CBOEM MPOMCXOXOEHUN U COAEPXAHUMN C EBPOMNENCKON UHTENNEKTYaIbHOM
Tpaguuuen n ncrtopmen. [JokasbliBaeTcs, 4TO 3Ta OCOOEHHOCTb He AO0JiKHA MpensaT-
CTBOBaTb YHMBEPCANM3aLMN Taknx NpaB B KA4eCTBe BCEOOLLEro cTaHaapTa Aas rocy-
[ApPCTB 1 0OLLECTB C pa3HbIM COLMANIbHO-MOJIMTUYECKUM U KYJIbTYPHO-PENUMMO3HbBIM
onbiToM. Bonpoc 06 yHvBepcanbHOCTU MNpaB YenoBeKka BhILLEN 3a pamMku OTAEbHOWN
TEOPEeTMYECKON NPOBNEMbI: MEXAYHAPOAHbIE CTaHAAPThLI NPaB YenoBeKa NPeTeHayoT
Ha NpsiMoe OeNCTBME BO BHYTPUIOCYOaPCTBEHHOM cdepe, CTaB OOHUM U3 NPUHLUMMNOB
MexAyHapoaHoro npaea. B To xe BpeMsi pa3aHoobpasne rocyaapCTBEHHON NOANTUKN
B 3TOW 06nacTV CTaBUT BOMPOC O BO3MOXHOCTU M YMECTHOCTU YHMBEPCASIbHbIX MPaB
yenoeka. [Mpn HanncaHnn cTaTby NCNONB30BANNCH KTACCUYECKME METOObI MPABOBbIX
nccnenoBaHuin: CpaBHUTENBHOMO aHanmsa, GopMasnbHO-N0rMYeCcKnii, NICTOPUYECKUI, a
TaKXke MEeTOA AEKOHCTPYKLMM (MPOUCXOXAEHME NPaB YeNl0BEKa), KPUTUYECKON LLIKOJbI
(oueHka xapakTepa NpPaBOBOro penaTvMBM3amMa 1 nyTen ero NpeononeHns), nocTryma-
HUCTUYeckass meToaonormsa (060CHOBaHNE UOEN OOCTOUHCTBA XU3HU U NMPUMEHEHUS
npaB YesioBeka K He-4eIOBEYECKMM CYLLHOCTSIM). B cTaTbe 060CHOBLIBAETCS, HTO MPO-
NCXOXOEHNEe COBPEMEHHbIX NPaB YesioBeka CBA3aHO He TOJIbKO C NpUHATUEM 6a30BbIX
NpaBo3aLUNTHbIX IOKYMEHTOB, HO 1 ONUPAETCS HA OCMbICIIEHME TPArnYeckmx cobbITuin
nepson NonoBuHbl XX B. Bo BTOpoi nonoBnHe XX B. MeXAyHAPOLHbIE NPaBO3aLUUTHbIE
CTaHOapPTbl CTanu AOMMHAHTOM 9BOMOLUM MEXAYHAPOAHOro nNpasa B LIESIOM, Kapau-
HasflbHO BAMSISA HA NPUPOAY NOCEOHEr0 U PacnpPOCTPAHAACh Kak HeoTbeMiemMas 4acTb
MeXAyHapoaHO-NpaBoBOro amckypca. O6bsicHAeTCs, No4eMy YHUBEPCAIbHOCTb MpaB
YyenioBeKa — 3TO He CTOJIbKO MX ONMcaTesibHAs XapakTePUCTNKA, CKOJIbKO HOPMATUBHOE
npuTA3aHVe, 1 Kak AajibHENLIas yHMBepcanmMsaumns npas YenoBeka No3BonseT UX npu-
MEHSATb A9 MeXAyHapOAHO-NPaBOBOM 3aLLUTbl HE-YEJTOBEYECKMX CYLLHOCTEN (lopuan-
Yeckux nuu, dayHbl, Gaopbl, NPUPOALI B LLEIOM).
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Abstract

The article expounds how the international doctrine of human rights originated
historically and substantially from the European intellectual traditions; nonetheless the
origins of the doctrine do not impede the universalization of human rights as worldwide
general standards for states and societies of different social, political, cultural, and
religious types. The problem of the universality of human rights goes far beyond
doctrinal issues: international human rights pretend to regulate internal relations and
interstate interactions as a principle of international law, but the variety of political
systems question drastically the possibility and appropriateness of such a universality.
For the research the following method were employed: comparative and formal legal
analysis, historical studies, deconstruction, critical approaches in law, posthumanistic
apparatus. The author argues that the invention and development of the universal
human rights relate both to the adoption of the fundamental legal documents and the
apprehension of the tragedies of the world wars and totalitarianism. During the UN period
the international human rights standards dominated the dynamics of the international
law and significantly influenced its stricture and substance. For conclusion the author
puts that the universality of human rights is not their descriptive feature but a normative
claim. The latter is strengthened by instrumentalization of human rights as a general
form of international legal discourse. Being such a form human rights are attributed
to non-human beings to ensure their international legal protection — to artificial legal
persons, fauna, flora, nature as a whole.
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BeepeHue

Bo3MO>XHBI /I yHMBepCaibHbIE IIpaBa YenoBeKa? [Io MeHbIel Mepe OHI
HeoOXoaMbl. Y I7I06aMM3MpOBaHHOTO MUpa IpK BCell HeOJHO3HAYHOCTH
3TOro peHOMeHa HeT VHOTO IIyTH, KpOMe YCTaHOB/IEHM: OOINUX IIpaBO3a-
IIMTHBIX CTAHJAPTOB U MIX KOMIIPOMMCCHOTO, HO HEYK/IOHHO-IIOC/Iefl0BaTellb-
Horo nperBopenus. Kak mucan I. Kenb3seH, «MMeHHO K 4e/I0BeKy oOpalieHbl
HOPMBI MeX/lyHapOJHOT'O ITpaBa, MIMEHHO IIPOTUB Y€/I0BEKA HAIIPABJIEHbI €TI0
3alpeThl, IMEHHO paj)l 4Ye/loBeKa IPaBO 03a00YEHO CO3JaHUEM IOPAKa»
[Kelsen H., 1932: 142-143].

[TpaBa uenoBeka, OyAy4M VICKOHHO IIOPOXKAEHVEM eBPOIeiicKoil ¢uo-
codCKOIl U TIPABOBOJ MBICIM U IPOAYKTOM €BPOIENCKON IMOMUTIYECKON
IPAKTUKH, TOTYYM/IN MEeXIYHAPOJHO-IPaBOBOE IIPM3HAHNE HA YHUBEPCalb-
HOM ypoBHe B XX B. VIMEeHHO Takue ujen 3aj0>keHbl B OCHOBaHNe IIPaBO3a-
muTHOM cucteMbl OOH 1 mpofo/mKaoT HANIPaBIIATb ee JesiTeTbHOCTD. Takue
CTaHJAPTbI HOCTY>XVIN OPUEHTUPOM IS IOKATbHBIX CUCTEM IIPaB Ye/IOBEKa
B Pa3HbIX PErMOHAX IIAHETHI.

[Tponecc mpeTBOpeHN:A NPAaBO3ALNTHBIX UeaI0B HeIMHEHbII, 10-pas-
HOMY IIPOXOZIUT B PasHbIX OOIIeCTBaX, IPUBOANUT K IPOTUBOPEUNBBIM pe-
3yJIbTaTaM, HO HEOTCTYIIHO JMHAMM4YeH U IieneHanpasieH. CBA3b MeX[y-
HapOJHBIX HOPM O IIpaBax 4Yejl0BeKa C €BPOMENICKOil MHTE/IEKTYaIbHO
TpajyIMiell He VCKIIYaeT UX afalTalyuy K MOTPeOHOCTAM OT/e/IbHBIX 00-
IeCTB U KYJIBTYP U He IPOTUBOPEUYUT UX NPETEeH3UM HAa YHUBEPCAIbHOCTbD.

Llenecoo6pasHo criepBa 0OPAaTUTHCS K MCTOKAM SOKTPUHBI IIPaB YelToBeKa,
BOIUIOLIIEHHOJ B COBPEMEHHBIX IIPAaBO3ALMTHBIX CTaH/IApTaX. Takas KOHIIemn-
VIS IIPaB Ye/IoBeKa OepeT Havaslo B UeAX SIOXM eBpoIeiickoro PeHeccanca
u IIpocBelenns 1 MpOYHO CBA3aHA C 3apOKJeHMeM rOCyJapCTBa, pasjioxe-
HueM ¢eomamisMa 1 GOpMMUPOBaHMEM KalMTAIMCTIYECKOro ykaaja. Tpa-
refy TepBoii MOIOBMHBI XX B., BbI3BaHHbIE COOBITMAMY Ha EBpornerickom
KOHTMHEHTe, 00yC/IOBI/IN HOPMATVBHOE BOIIIOLICHYIE IIPAaBO3AIIMTHBIX U/eil
Ha YHUBepCaTbHOM ypoBHe. CTajlo Takoe BO3MOXKHBIM U 6J1arofjapsi HOBbIM
KauyecTBaM MeXJyHapOJHO-IIPaBOBOJ CUCTEMBI, IPOABMBIIMMCA BO BTOPOII
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nonosyHe XX B. CTaB 4acThI0 ME&X/JYHAPOJHO-IIPABOBOI IPAKTKY, U/ieasIbl
IIpaB Ye/IoBeKa IMOCTY>KI/IM B CBOKO O4epefib BaKHBIM (paKTOPOM VM3MEHEHMUI
B MEXJYHapOJHOM IIpaBe — IIPeXJe MeXIOCYAapCTBEHHOM IO IIPUpPOJE.
B pesynbprate mpobrema yHUBEPCATbHOCTY IIPaB YeJlOBeKa CTala 4acThIO
6osee MIMPOKOII MPOO/IEMbl — YHUBEPCAIbHOTO MEXIYHAPOJHOIO IIpaBa
BooOmie. HecMmoTpst Ha mpoTuBOpeunsi, GOMBIINHCTBO TOCYAAPCTB AE€MOH-
CTPUPYIOT TOTOBHOCTb paboTaTb ¢ MEXAYHAPONHBIMM IPABO3AIIUTHBIMI
CTaHAapTaMU, 8 ICTOPUYECKNIT OTIBIT CTPAH C HEPOCTBIM IIPABO3AIIUTHBIM
OIIBITOM HOATBEP>KAAeT YHMBEPCAMUCTCKUI MOTEHIIMAT TaKUX CTAaHJAPTOB.
[Tpobnema >xe penAaTuBu3Ma 00yC/IOBIeHa B OCHOBHOM OTCYTCTBMEM IIOJIN-
TUYECKOI BOMM WK JeuunTa 001[eCTBEHHON JUCKYCCUY O COEePYKaHUN 1
Ipefie/iax IpaB YelloBeKa.

B mo6oM cnyyae yHUBepCalIbHOCTD IIPaB YeIOBEKa — 9TO CKOpee He 9M-
nupu4eckuil GakT, a HOpPMATUBHOE IPUTSI3aHNe, IUKTYIOlIee HallpaB/IeHNe
PasBUTHSA HAIVIOHAJIBHBIX OOIIECTB ¥ MeXyHapopHoro coobmecrsa. O6-
peTsi XapakTep AMCKYPCMBHON (OpPMBI, YHUBepCabHbIe IpaBa Yel0BeKa
(BO3MOYXHO, TIOCIIEIIIHO) BBIIIIN 32 AHTPOIIOIIEHTPUYHbIE PAMKIU U CETOMIHS
CITy>KaT MHCTPYMEHTOM JiIsI 3aIUThI He-4e0BeYeCKIX )KMBBIX CYLIHOCTeIt'.

1. PoxpaeHne eBponencKon naeu npas 4YesioBeka

CoBpeMeHHasi MeKAYHapOJHO-TIPaBOBas KOHI[ENINS IIPaB Ye/oBeKa Oe-
peT Hauaso C aMbeparbHO-TYMAaHUCTUYECKUX Mpelt amoxu IIpocsemenus,
XOTS TIPEIOCBUIKYM MOJEPHMCTCKON IPABO3AIUTHON JOKTPUHBI 3ajI0XKe-
HBI MBICTIUTeNsIMU eBporerickoro Peneccanca [Tomcteix B.JIL, 2016: 48];
[Haas M., 2014: 26-30]; [Koskenniemi M., 2018: 41-42]; [Shelton D., 2013: 2].
Ha XIV-XVI BB. npumnuntock Taxxe GpopMupoBaHye COBPeMEHHOTO roCyap-
crBa [Cassese A., 2014: 50] Ha PpoHe nepexona oT peonanbHOro yCTPOCTBA K
KalUTATUCTUIYECKON CUCTEME.

PasnoxxeHne ¢eopanusma, CTaHOB/ICH)E MOJIEPHICTCKOTO TOCYAAPCTBA U
¢dbopmynmmpoBaHue IPaBO3ALINTHON U/leV — B3aNMO3aBJCUMbIE IPOIECCHI.
3apoX/ieHNe COBpPeMEHHOTO TOCYHAapCTBa CBA3aHO C SMAaHCHUIIALIMEN Yero-
BeKa B €r0 OTHOIIEHMSX C IMYHOI BIacThio deomana (KHA3S, MMIIEpaTOpa)
¥ Be3fleCylIMM B/IMsIHMEM LiepKBHU. [ocyjapcTBO, MOHOIIONM3UPYA HACUINE,
U30aB/IAJI0 Baccala OT IPOM3BOJIA CIO3EPEHa, YIOPALOUMBAIO pa3pelleHre
MeXIMYHOCTHBIX KOH(uKToB [Russell E, 1975: 44-45] u, cexynapusupys
yIpaBJieHN)sl, pallyiOHaIM3MPOBano obuecTBeHHOe ycTpoiicTBo. Kak oTMme-

! He-4emoBedecKue )XMBbIE CYIL[HOCTU — JXMBbIE CYIIECTBA, HE OTHOCAIIMECS K YeloBe-
Ky: Qropa, ¢ayHa, IpUPOfia B LIeJIOM; MCIIONIb30BAHUE TEPMUHA «HeYeloBedecKue» (CIUTHO,
a He 4epe3 AedIc) He MO3BO/AET UCKIIOYUTD HEYMECTHBIE B 9TOM CTy4Yae OlleHOYHbIe KOHHO-
TV,
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vay B. [paBa, BIpenb «4e/1oBeK — MCXO[HBIN MYHKT /TIOOBIX IIPAaBOBBIX Jieli-
crtBuit» [Grewe W., 2000: 167, 168].

K TakoMy aHTpOIOLeHTPU3MY IOATa/IKMBa/IA U KalIMTAINCTUIeCKas MO-
JieNb XO3AJICTBOBAHMS, IIOCTPOCHHAs HA YaCTHON MHMUIMATUBE, CBOOOIHOM
PBIHKe U IONy4YeHUM NIpuObUIN, B IEpBYIO odepenb 4dacTHON. PoxjeHHOe
pasoxeHreM ¢eofan3Ma ToOCyFapcTBO ¢ HEOOXOAUMOCTBIO IIPOV3BOAVIIO
KaIUTAIMCTUIECKYI0 MOJE/Ib Yepe3 OPMEHTAIVIO YIIPAaBIeHYeCKOTro aIia-
para Ha 9¢pPeKTUBHOCTD, YCTAHOB/IEHME ITyOIMYHBIX MOHOIIONNIA, CO3JaHNe
¥ 3aLINUTY TOCYJAPCTBEHHBIX IpaHul, GOpMUPOBaHIE HATOTOBOI CUCTEMBI
U yTBEpXK/IeH)e TPaKIaHCTBA KaK YCTONYMBOIL CBSA3Y YelIOBeKa C IOIUTHUEN
(BMecTo IIpe)XHero MOAYMHEHNS IMYHOCTY OOIINHE).

B 31X ycnmoBusx mpaBa 4eloBeKa POXKHAIOTCS KaK JVICKYPCUBHBI MH-
CTPYMEHT IIOCTPOEHUS VM CTPYKTYPUPOBAHVS OTHOLIEHMII YelOBeKa M TO-
CyJapcTBa VIV 4e/lOBeKa M TOCYapCTBEHHO OPTaHM30BAHHOIO OOIIeCTBa.
Hapenennelit cyBepenuteroM JleBuadaH «IerMTMMuUpOBaI» CBOK HOBOSB-
JICHHYIO B/IaCTb HaJ| JTIOAbMU 4epe3 S3bIK 6e30MIacCHOCTY, IpeIIoIaraomeit
IPOTUBOJEIICTBUE YIPO3aM XKU3HY ¥ 3[MOPOBBIO TpaXkJaHMHA DTOT 00Ie-
CTBEHHBIIl MTHCTUTYT (TOCYIapPCTBO) BIPERb — B OIUIATY CBOETO ITOTIOXKEHIIS
legibus solutus 6epeT Ha cebs1 OTBETCTBEHHOCTD 3a 6€30IIACHOCTD 00IecTBa
OT PUCKOB, 4Yallle BCero MM e reHepupyembix [Koskenniemi M., 2011: 63—
64]. IIpaBa yenoBexa 0pOPMIISIOT TaKue OTHOLIEHNS U ONIPEeNsIoT, YTO Ye-
JIOBEKY MOXKHO (CBOOOJBI), M 4TO 3a TaKyl0 CBOOOJY OH JO/DKEH 3aIIaTUTD
(4epe3 orpaHNYeHME ITPAB U YCTAHOB/IEHVE 0OsI3aHHOCTEN YelmoBeKa).

Xots1 6b110 elje [azneKko [0 MPsIMOTO NMPOTUBOIIOCTABICHNs YelOBeKa 1
TOCYIapCTBa — 3TO CTA/IO PelleHeM BTOPOJI TOJIOBMHBI XX B. IIOJ BIVSIHMA-
eM 6efICTBIIT MIPOBBIX BOJH 11 TOTA/IMTAPHBIX AUKTATYp. [Ipexye ke, mpaBa
Ye/l0BeKa OOPVCOBBIBA/IV CXeMY B3a/IMOBBITOIHOTO JOOPOBOTIBHOTO COTPY-
HIYeCTBA TPaKAaH Y TOCYApCTBA: OHM )KePTBOBA/IN YaCThI0 CBOOOMBI paju
cOOCTBEHHOI 6e30IacHOCTH, 0becneyrBaeMoil TOCYJapCTBEHHOI MaIITHOM
[To66¢ T., 1991: 133]; [Jlokk [Ix., 1988: 311, 334, 363]. [Ipuuem Takoe B3a-
MIMOJIeJICTBYEe He BO BCeM IIPEJIIONArago MOIHOe MOAYMHEHNe CYBepeHy —
IOJITHe CTONIeTHA IpaBo Ha BoccTaHMme (right to rebellion; right to resist) cum-
TaJIOCh HEOTBHEMJIEMOJI TapaHTMell CTaOMIBHOCTY OT 3/10yNOTpebIeHNiT co
cropons! Baactu [Koskenniemi M., 2021: 60, 219, 271, 321, 343, 474].

[OpM30HTAIbHBI XapaKTep B3aMMOJEVICTBYA MHAVBYAA U TOCYAapCTBa,
B KOTOPOM IIpaBa 4e/l0BeKa BBICTYIIA/IN OJHUM 13 CPEeJCTB TAaKOTO AMA/IOra,
BBIPOXEH B TEOPMAX 0oOIIecTBeHHOTro goroopa. Ilo 3amewanuto B.JI. Ton-
CTBIX, «BCe TP OCHOBHBIe Bepcuu faHHON KoHuenyu [T. To66ca, [Jx. JIok-
ka 1 JK.-)K. Pycco] ncxomaT 13 Toro, 4T0 B €CTECTBEHHOM COCTOSTHUM JTIONV
VIMe/IM HeOTpaHWYeHHbIe NpaBa (eCTeCTBEHHYI0 CBOOOMY), OT KOTOPBIX TPy
CO3IaHMY TOCYAPCTBA OHY JOOPOBOIBHO OTKA3a/IIICh B MIHTepecax 6esomnac-
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HocTv» [Tomerbix B.JI., 2017: 11]. OTcroga ncTopudecky NepBbIMYU Ha MOMMN-
TUYECKYI0 aBaHCLIeHY BBIIIIY KOHCTUTYLMOHHBIE IPaBa, ONMChIBAIOLIVE B3a-
VIMOJIeJICTBYA BJIACTY U 4e/oBeKa 1 obecreyyBaloliye yqacTyie oCIefHero
B YIIpaBJICHUY IIOIUTIYECK) OpPraHM30BaHHBIM o6mectBoM [Haas M., 2014:
6]. [IprueM Takme rpaxxlaHCKye CBOOOMIBI CITY>KVM/IV He CTO/NBKO VIHVBULY-
aJIbHOII II0/Ib3€, CKOIBKO OOILIMM IIe/ISIM COLMATbHOTO MUpa U IMyOIMIHOTO
6narononyunst — salus civitatis®. Vicropuko-nonutudeckue coopitus Ha EB-
poreiickoM KOHTHHeHTe 11 B CeBepHOIT AMepuKe Ipuaam priocopui mpas
YyejloBeKa MPaKTU4ecKyie OuepTaHMA.

JIpyroit Ba>XHBII (PaKTOp CTAHOBJICHNUA MJEY IIPaB YeIOBeKa — MJe0NI0-
TSl XPUCTUAHCTBA. BO/A Kak MpeIoChlIKa IPEXOBHOCTH Ye/I0BeKa 1 €ro OT-
BETCTBEHHOCTH Itepef; borom omnpenesnsia areHTHOCTb IMYHOCTY — CIIOCO0-
HOCTb JeJICTBOBATb 110 CBOEMY YCMOTPEHMIO U B COOTBETCTBMM CO CBOUMMU
uHTepecamn [ApanoBckuit K.B., Kusases C.II., 2016: 35-40]. Pedopmanus
n3baBmIa 4eoBeKa B ero obiieHnn ¢ AGCOTIOTOM OT MOCPEeTHNUKA B JIMIle
LIepKBY, a «Bo3poxkaeHne cBs3ano 6oronono6e yenoBeka 1 Be3feCyHOCThb
bora» B mupmee denoseueckoro mocrouHcra [Tomcreix BUJI., 2016: 51-53].
B cBoto ouepenp, rymanusm IIpocBenenns BosBen yenoBeka Ha Onumi, 060-
3HAYMB €T0 COBEPLIEHCTBO B IPUPOXKAEHHOM pasyMe U HEOTAEMNMOIT CBOOO-
ne [Braidotti R., 2013: 13-14].

B XIX-nauane XX BB. JOKTPMHA IIPaB 4Y€/IOBEKA pa3BUBA/IACh B YCIOBU-
AX KPUTHUKM ius naturale npu rocmnopctse rocnosutusnuama [Hall S., 2001:
277-279]%, repMaHCKOI MCTOPUYIECKOII LIKOJBI IpaBa, Hac/efoBaBILell 1jje-
sm lerers, a 4y Th o3xe — upeit ppaHIy3ckux comuaapucros [Portmann R,
2010: 59-60, 128-131] 1 KOHKYpeHLIUY IIPABOTO U JIEBOTO KOJUIEKTUBU3MA C
VHVBUAYaIMCTCKUMY HanpasneHusamu [Xuke C., 2022: 140, 167]. Ognako
TOYKaMy pedepeHIINN B JUCKYCCUY OCTaBaIVICh IIOHATHUA O MeCTe YeloBeKa
B 00111eCTBE, O PO TOCYAAPCTBA Y CTEIIEHN 3aBVICMMOCTY OT HETO YeT0BeKa,
TPaHAX 4elI0BEeYeCKOi CBOOO/BI ¥ IOMYCTVMBIX IIpefie/iaX TOCyAapCTBEHHOTO
BMeIIATe/IbCTBA B Hee, ICTOYHMKAX CYO'beKTMBHBIX IIPaB.

? Hampumep, I. Ipounit onpepesnsit cy6beKTUBHOE IPaBO — iUs — KaK «MOpPa/IbHOE Kade-
CTBO, IIPMCYIIee Ye/I0BEKY, O3BOJLAI0IIee eMy 00/1afaTh deM ObI TO HI ObIIO M/IM COBEPIIATh
Kakue ObI TO Hi OBUIO AEVICTBYS IO CIPaBeIMBOCTI». [ponnanckue facultas n aptitudo (xak
PasHOBUIHOCTH ius) He CTOJIBKO AaBa/li BOSMOXKHOCTb MHAMBU/YaIbHOTO AECTBISA, CKOJIb-
KO OINMCBHIBA/IM BCTPOCHHOCTDb 4eJIOBEKa B COLVAIBHYIO CTPYKTYpPYy (4epe3 MMMaHEHTHYIO
CKJIOHHOCTb K)KJIOTO K 00I[eCTBEHHOI XIU3HU — appetitus societatis). B Takoi cxeme cy6s-
eKTVMBHBIE IIpaBa 3alUINAMICh Yepe3 YaCTHYIO MM NyOIMYIHYI0 BOJMHY O YeTbIpeM CIpa-
BeJ/IMBBIM OCHOBAHIAM: 3all[YITa TMYHOCTH, COOCTBEHHOCTH, HaKa3aHue 371a U obecredeHne
MCIIONHEeHNs npuHsToro obssarenscrsa [Koskenniemi M., 2018: 46-48]; [Koskenniemi M.,
2021: 301-302, 307].

* V1. benram nucanm: «EcTecTBeHHBIe ITpaBa M HeOThbeM/IeMble IIpaBa CyTh PUTOPUIECcKas
JeIryxa; M IPUTOM dYelyxa Bonumomiasi» [Bentham J., 1943: 501].
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[To mponcxoXxaeHuIo JOKTpUHA IIPaB 4el0BeKa CBA3aHa C €BPOIIENCKOM
VIHTE/IZIEKTYa/IbHOM Tpajguuuet. VI cerogHa oHa ocTaeTcs TaKoil B CBOMX OC-
HOBaHUAX U 0a30BBIX ITOJIOXKEHUAX. VICTOpIMYeCcK) He TONMBKO eBpOIeiicKas
MBbICJ/Ib, HO I COOBITMSA Ha eBpOHCﬁ[CKOM KOHTMHEHTE CITY>XKUIN ,]:[BI/DKYH.ICf;I
CITIOV PAa3BUTHUA 3TOI JOKTPUHBL Te ske paKTOpBI OKasa/lm pelraoliee BI-
JAHNME Ha ITPpOMCXOXXACHNE M pa3BUTNE MEXAYHAPOAHOIrO IIpaBa B ILIE€JIOM.
TakoBa McTOpUYecKas JAaHHOCTD, XOTA C CETOJHAIIHNX IO3UINIT OUYeBUHA
HECIIPaBeIMBOCTh NOPAAKOB mpoutoro. OgHako Takue UAeONOrndYecKue
VICKOKEHVISI B OCHOBAHUY M 37I0yNOTpeO/IeHNs IPOIIOro He IpefoIperie-
JIAIOT IIOPOYHOCTU JOKTPMHBI O ITpaBax 4Y€IOBEKaA, B3STON B ee OVHAMUKE 1
HpOCTpaHCTBeHHOﬁI 9KCIIaHCUU, 1 HE€ AEBATbBUPYIOT C Hen30eXXHOCTBIO ee
IIPETEH3MIO Ha YHUBEPCAIbHOCTD.

2. HopmaTuBHas yHuBepcanm3sauus eBponeckon ngeum

Borpoc 06 yHuBepcaIbHOCTY ITPaB YeJIoBeKa OKa3a/ICs CBSI3aH C X YTBEPXK-
IeHNeM B KaueCTBe HOPMATMBHONM PeaIbHOCTH, KOIZIa YPOBEHb MEXTOCyAap-
CTBEHHOTO COTPYZHMYECTBA ¥ MEXAYHAPOJHOIO IIpaBa Clelaa BO3SMOXKHBIM
¢dbopMymMpoBaHye IpaB YeOBEKa M VX 3AIUTY MEXJYHAPOLHO-IIPaBOBbIMI
cpercTBamy. Takas BO3MOXKHOCTD ITOSIBU/IACh He paHee cepefnHbl XX B.

B uucrie mepBBIX HOPMATUBHBIX JOKYMEHTOB B 00/1aCTH IIPaBO3AIINTHI —
KOHBEHIMY [10 TYMaHUTAapHOMY IIpaBy BTOpoIi monoBuHbI XIX B. OgHako oHM
Kaca/IiCh He OOLIMX IIPaB YeJI0BEKa, @ TO/IbKO 3alMThI MHTEPECOB YYaCTHUKOB
U XEPTB BOOPY>KEHHOTO KOH(IMKTA; KpOME TOTO, TaKye KOHBEHIINN U pa3-
BUBaMOIee VX OOBIYHOE IPABO YCTAHABIMBAIY JIVIIb MEXTOCYApPCTBEHHbIE
00s13aTeIbCTBA V1 OPTAHM30BBIBA/IY OTHOLIEHVISI MEXIY CTOPOHAMM BOOPY>KeH-
HOTo KOHQMKTA. VI3 3apokaronierocss T[yMaHUTapHOTO IIpaBa He BBITEKA/IN
VIHJVIBYJYa/IbHbIE NIPUTA3aHNS, 0OeclieueHHble MeX/YHapOLHO-IIPAaBOBbIMI
cpenctBamu 3amuThl [Peters A., 2016: 194]. Takum MeXXZyHapOgHOE I'yMaHM-
TapHOe IPAaBO B CBOEI! JIOTMKE IPUMEHEHNS OCTAETCS M CETOINHS".

Tem He MeHee oroBopka MaprteHca, cdopmynmpoBaHHas Ha bproccernb-
ckoit KoHdepeHuyy 1874 1. u 3aKpernyieHHast BO BTOpoii [aarckoit KOHBeHI[MN
1899 1., gomyckasa CylieCTBOBaHMEe HEKOTOPBIX MOPa/IbHbIX IJ€HHOCTEN, pas-
ZIe/AeMbIX 110 MeHbIIel Mepe «IMBUIN30BaHHBIMM» HanyAMn®. Knaysyna o1-

* Cm., HammpyMep, 06 OTCYTCTBMU 110 MEXKIYHAPOTHOMY 'yMaHUTApHOMY IIPaBy IPSMOTO
IIpaBa y >KepTB BOEHHBIX IIPECTYIUIEHNMIT Ha MHAMBNAYaIbHYI0 KoMieHcanyio: IC]. Jurisdictional
Immunities of the State (Germany v. Italy: Greece intervening). Judgment. 3 February 2012, para
26, 93. Available at: URL: https://www.icj-cij.org/case/143 (gata obpamienns: 30.01.2024)

* Cm.: KoHBeHIMA 0 3aKOHAX 1 0ObIYAAX CYXOHyTHOI BoOiHBI 1907 T., mpeambyma. O6
aKTyaJbHOM IOHVMMAaHMYU KOHIIIVM I[VBUIM30BaHHBIX HAIMiI cM. MaTepuasbl Komuccun
MEeXIyHapOJHOrO IpaBa mo oOmuM IpyHuMIaM mpasa: International Law Commission.
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CblIajIa K «Hadya/laM MEXIYHapOLHOIO IIPaBa, IOCKO/IbKY OHM BBITEKAIOT U3
YCTaHOBUBILUXCS MKy 00pa3oBaHHBIMY HapojaMiu 0ObIYaeB, 3 3aKOHOB
YeJIOBEYHOCTY U TPeOOBaHMIT OOI[ECTBEHHOTO CO3HAHMSI» B IIe/ISIX 3AIINTHI
«HaceneHus u Bowtonux» [Taiicxept P., 1997: 7].

ITo nroram IlepBoit MupoBoit BOVHBI OBIIM 3aK/IIOYEHBI COIIALIEHUS O
3alMTe HalMOHAa/IbHBIX MeHbIUMHCTB Ilonbimm, Yexocnmosakuu, Pymbianmy,
IOrocnasun u Ipenumn. B pamkax JIurm Hanuit co3fan oThenbHbI KOMUTET,
YIIOIHOMOYEHHBII pacCMaTpUBaTh MHAVBUAYa/IbHbIe NeTuyn. Tem He Me-
Hee CYLIeCTBEHHON PO/IM 3TOT MEXaHM3M He CBITpasl, ia pedyb U He I1a 00
YHUBEPCaIbHBIX IIPaBO3aLINTHBIX cTaHpaprax [Parlette K., 2011: 285]¢. Ta-
KJe M€XaHM3Mbl pelllajii IPeVMYIeCTBEHHO B 3afadll: OpTaHM3aALN 110-
CTBOEHHOT'O MUPOYCTPOIICTBA U IPeAyIpeX/ieHe HallIOHATbHBIX KOHQIUK-
TOB Ha POHE IPUTECHEHUsI KOPEHHOTO HaCeTIeHNs NTepelaHHbIX TepPUTOPUIL;
OpTaHM3aLUM MEXTOCYJapCTBEHHOTO COTPYAHMYECTBA IIO YKAa3aHHBIM Ha-
mpaBjIeHNsAM. Te 5ke BBIBOZIBI IPVMEHVMBI U K ITOSIBUBIIENICS TOT/[A CYCTEMBI
mangaros [Wright Q., 1930: 203] u samuTs! npaB 6exennes [Hathaway J.,
2005: 83-87]. IlepBoit MeXXAYHAPORHOI CTPYKTYPOIl, OPMEHTVPOBAHHOI Ha
3aIMTY IIPaB Y€JI0BEKa HAa YHUBEPCAIbHOM YPOBHE, cTana MexyHapoHas
OpraHmusanys Tpyja, yupexaeHHad B 1919 r. OpHako u ee cucreMa n3Hadab-
HO CTPOMJIACh Ha MEXIOCYHAApPCTBEHHBIX 0053aTe/IbCTBAX, TPEOYIOINX UM-
IUIEMEHTALMY Ha BHYTPUTOCYAAPCTBEHHOM YPOBHe, €3 IIpaBa 4aCTHBIX JINI]
Ha MHAMBUAYaIbHYIO HeTnnmio [Jenks W, 1960: 16-22].

Bexoill B mpaBO3alllUTHON HNOKTpMHE CTaja Tparegus Bropoit Muposoii
BOJIHBI U CO3fiaHue Io0anbHOI CTPYKTypbl — Opranusanyy O6bennHeH-
HbIx Hanmit. OgHako 9Ty coObITUA He OBUIM NIePeTIOMHBIMY C TOUKM 3PEHMS
PpasBUTUA MOHATUIL O IPaBax 4Ye/IOBEKA: MHOTVE MMEW, BOIUIOTUBIINECA B
npaBosamuTHoN cucreMe OOH, BBIKPUCTA/IIM30BbIBAIUCH YK€ B Haya-
ne XX B. 1 BO MHOTOM CTa/I MEMHCTpUMOM eme B 1919-1939 rr. PeBusnu-
OHMCTCKME HaCTPOEHMS B MEX/YHapOJHO-IIPAaBOBON JOKTPMHE B OTBET Ha
3aciibe 0CHO3UTUBI3MA MPOSBIUINCH Ha 0011eM (pOHe KOHKYPEHIUI KO-
NEKTUBUCTCKUX M VHJMBUYAIMCTCKUX UM B COLMATbHBIX HayKaX, Ky/b-
Type u nonutrke’. O HeOOXOAVMOCTH 3aIINUTHI OTAEIBHOTO YeloBeKa OT O1o-

First report on general principles of law by M. Vazquez-Bermudez, Special Rapporteur. 2019.
A/CN.4/732, pp. 52-56.

¢ K. IapreTT mogcunTaa, 4ro ¢ 1929 mo 1939 rr. Komurert mo menpunucrsam Jluru Ha-
LA, y9PEXJEHHBIN /I KOHTPOJIA 3a MICIIOJTHEHMEM YKa3aHHbIX JIOTOBOPOB, OMy4nI 642 1e-
TULM OT VHVBULYa/IbHBIX 3asIBUTENIEN, 13 KOTOPbIX 60% 6bimn paccMoTpensl. OfHaKO Ma-
Tepuabl TAKMX pACCMOTPEHNI He COXPaHMINCD. [la 1 cama cuctema ¢ BbixogoM lepmannm u3
JIuru 6b11a CBEpHYTA

7O pa3BUTHM IIPABOBOTO IO3UTUBU3MA (B IIEPBYIO OUepeib, Yepe3 BHECEHNE B HETO 9Jle-
MEHTOB COILVOJIOTMYeCcKOl mKombl) cM.: Oppenheim L, 1921: 58-63]; [Anzilotti D., 1929: 47];
[Cavaglieri A., 1929: 318-319.
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POKpaTUM U arpecCUBHBIX MacC Iucaayu MexpyHapopgHuky JDx. bpaitepnn,
H. INomntuc, K. Crompomnynoc, A. Anbsapes, I. Kpa66, JK. Ccens, I. Kenbsen
[Nijman J., 2004: 122-130]. OmaHcunanus 4enoBeka BUJenach B «peabymmTa-
IVIV» MEXIYHAPOLHOTO IIpaBa I ero 0CBOOOXKeHNY OT MU OIOTU3MPOBAH-
HOJ VI CaKpaJIM30BaHHOI CYO'beKTHOCTY rocypapcrsa [Brierly J., 1958: 68].
JK. Cimponynoc nucan: «C Tex 1mop, Kak Jorma abCcooTHOrO CyBepeHNTeTa
OIIPOBEPTHYTA, TOCYAAPCTBO JINIIEHO BCSIKOM MUCTUYECKOI CYO'beKTHOCTH U
CTaJI0 OYEBUMIHO, YTO TOCYAAPCTBO He Belllb B cebe, a JIMIIb CPECTBO /I
YIOBIETBOPEHNUA HMOTPEOHOCTE OTHENbHBIX JOfeil, Mbl BCIIOMHWIN, 4TO
BCsIKOE TIPaBoO, a MOTOMY ¥ MEXJYHapOJHOE IIPaBo, CYIeCTBYeT MCKIIOUM-
TEJIBHO JI/Is1 3aLUTHI YemoBeka» [Spiropoulos J., 1929: 195].

Bropass mupoBas BoiiHa M OeIcTBuUs, IpUHECEHHble HapOJaM TOTalu-
TapHBIMM PeXMMaMM, OIpaBIalM ONACEHUA MIeATNCTOB-PEBU3NOHNICTOB.
Hummeanckoe «bor ymep... VI Mbl ero younm» o6peno 3nosele akTyaJibHOe
3pydaHue. IlopoXZeHHOMY TakMM pa3o4apoBaHMEM IIPABOBOMY peajmn3-
MY HpPeACTOs/IO I0KA3aThb CBOI COCTOATENbHOCTb B KOHKYPEHIMU C M-
MM €CTeCTBEHHOTO IIpaBa, Ilepe>KMBaBIIero Torjga peHeccanc®. Kak orMeTnn
K. Virnton B 1947 r.: «MeXayHapogHOE IPABO CETO/IHA NePeXNBaeT KPUTH-
YeCK) BaXXKHBINI MOMEHT U €r0 KpU3MC KacaeTCs KaXXIOro OTHENbHOTO Yero-
Beka» [Eagleton C., 1947: 437]. MeXXay yC/IOBHBIMU peaViCTaMI U UJean-
CTaMy TOTO BpeMeHV cOpMIPOBAICI KOHCEHCYC — YelOBeK HYXAaeTcsA B
3aluTe OT IOBTOPEHM Tparefuil epBoii MoMoBUHbBI XX B.

Takum ob6pasoM, mpaBosalmuTHasA ufesl YTBEPAWIACh yXKe K CepefuHe
1940-X IT., ABMBIIUCD PE3YIbTATOM UCTOPUYECKUX IIPOLLECCOB U OCMBIC/IEHNA
BOEHHOT'O 11 TOTQJIMTAPHOTO OIBITA. Ven mubepanbHOrO MHAVBYUYATN3Ma
KOHKYPMPOBa/IN C JIeBbIM KO/UIEKTVBIU3MOM ¥ HAIIMPAIOLIVM IIPAaBOBBIM pe-
aIM3MOM. YCIIeX Ka)K[Oro U3 HaIpaBJIeHUII ObUI ITepeMeHHBIM U HeO4eBU/I-
HbIM. [IpaBosamurHble e OOH B cBOMX OCHOBaHMAX OBUIM IPOZYKTOM
KOMIIPOMIICCA TaKUX IPOTUBOPEUNBDIX MHTE/IEKTya/IbHbIX T€YEHUIT U BHY-
TPUTOCYAPCTBEHHBIX IPAKTHK.

CBUJeTeNIbCTBOM TaKOT'O IIEPEeMEHHOr0 ycIexa M YCTYHOK CTajn YCTaB
OOH. " xora B YcraBe IpaBa 4elnoBeKa YIIOMUHAIOTCA CEMb Pas, BOIIPEKN
YasgHUAM POMAHTUKOB B IOKyMEHTE OTCYTCTBYeT IlepedyeHb IIpaB Yel0BeKa,
fa 1 6a30Boe 0053aTeIbCTBO B 9TON 00/1aCTVY CPOPMYINPOBAHO HE B TEPMMU-
Hax 3alUTbI, COOMIOfeHNA U oOecleueHns, a «MeX/AYHapoH[oro] coTpya-
HIYeCTB[a]... B MOOIIpeHNN U PasBUTKUM YBaXKEHWs K IIpaBaM 4e/lOBeKa U
OCHOBHBIM cBoOogam» (ct. 1.3 Yerapa OOH)’.

¢ O npaBoBOM peamusMe cM., Hamp.: [Kennedy D.., 1988: 1-47].

° IlpaBa 4esloBeKa YIOMMHAIOTCA B CIeRyIolmX pparmeHTax Ycrasa: [Ipeam6yia, cr. 1
(e OOH), 8 (paBeHCTBO MY>KUMH U JKEHIINH), CT. 13 (momHomounst lenepaibHoit Accam6-
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OtnoxxeHHas 3aiadya GOPMYINpPOBAHNA YHUBEPCAIBHOTO MEXYHApOX-
HOTO JIOTOBOpa O IIpaBax 4ye/loBeKa OblIa MOpydYeHa YIPeX/JeHHON B 1946 T.
npu IKOCOC OOH Komuccum mo mnpaBaM 4eloBeKa, COCTaBIEHHON U3
HpeICTaBUTeNell He TOBKO 3alaIHOeBPONENICKO TMOepanbHO TPauLiun
(ABcrpanus, benprus, ®pannus, Coenunennoe KoponesctBo, CoennHeH-
Hble [IITaTsr), HO 1 CCCP (B TOM 4riciie zononHuTENbHO bemopycckoit n Ykpa-
MHCKOM pecniy6muk), Unmm, Kuras, Erunta, Vinpnn, Vpana, /Insana, [Tana-
mbl, OumnnuH, Ypyreas u Benecyansr. Torpa xe npu pabote Haji IIpOEKTOM
Bceobueit mexmaparyuy npas 4e/ioBeka 0003HAYM/INCh PA3HOI/IACHSA He TOJIb-
KO MEX/Iy YC/IOBHBIM 3aIlaJiHBIM 1 He3aIaHbIM 0/I0KaMy, HO U BHYTPY 9TUX
rpynmn'. PazpaboTka TekcTa Benach B IUCKYCCUU € Y4aCTMEM HAIVIOHATbHBIX
IIPABUTENbCTB, @ COCTABUTENAMM TEKCTa C Pa3HOI CTENEHbIO Y9acTUA CTaln
BJIOBA aMEPMKAHCKOTO Npe3nufieHTa 3. Py3BenbT, MHAMIICKAaA IPaBO3aIUTHU-
na X. Mera, muBanen Y. Manuk, unnnen X. Canra, kutaen [lenr-ayn Yanr,
¢dpannysckuii opuct P. Kaccen, kanazen . Xamndpu. MoxxHO crioputb o
rTyOVHe BIVAHUA KX/IOT0 M3 HUX Ha UTOT paboTbl KoMuccuy, ogHako ode-
BufieH QakT — ToMoKeHMA Bceobmuil gekmapanyy sABWINCH Pe3y/IbTaToOM
paboThI IOC/IeKOBaTesIell PA3IYHBIX KY/IbTYP U IIPAaBOBBIX TPaUIIVIIL.

VIMeHHO 1O HACTOSAHMIO TOCYAAPCTB COIMAIICTINYECKOTo 6710Ka B Jlexa-
pauuy NOABUINUCD CT. 22-27, FapaHTUPYIOLINE COLMaIbHbIE, 9KOHOMUYECKIE
u KynbrypHble npaBa [Humphrey J., 1984: 72-73]. IIpeteHsus Ha yHUBep-
CaJIbHOCTDb IIPABO3AIMTHBIX CTAHJAPTOB OTPa)KeHa B CT. 28: «Kaxnblit ueno-
BEK MIMeeT IPaBO Ha COLMAIbHBIN ¥ MEXIYHAPOJHBIN NOPANOK, IPU KOTO-
pOM IpaBa 1 cBOOOJbI, M3/I0KEHHbIE B HAacToALIel [lekmapaluy, MOTyT ObITh
HOJTHOCTBIO OCYIecTB/IeHbl». [mobanpubit I0r u Kurait fo6umicy BKIoue-
HMA B UTOTOBOM TEKCT YIOMMHAHMA 00S3aHHOCTEl! YelloBeKa Iepeq o01me-
CTBOM, «B KOTOPOM TOJIBKO J1 BOSMOYXHO CBOOOJIHOE 11 IIOTHOE Pa3BUTIE €TI0
maHoCcT» (cT. 29) [Humphrey J., 1984: 72-73].

[ToxasaTenbHBI pe3y/IbTaThl TOIOCOBAHNUA O BceoObelt nekmapamyy npas
yenoBeka 10.12.1948 B Tenepanphoit Accam6iee OOH. Hu oxgun u3 58 tor-
JAIIHMX 4ieHOB OpraHyusanyy He pelnICcs IPOroIocoBaTh MPOTUB: 48 ToCy-
IapCTB MOAAEpyKaIu pe3osonnio npu 8 Boszepxasumxcs u Asyx (Torpypac
u VlemeH) He NPUHABIIMX y4acTue B ronocoBanmn. Cpeyu BO3fiep>KaBIINX-
Csl — FOCYIapCTBa COLMAIMCTIYECKOTO 610K, He CTONIbKO BO3pakasIuue (10
KpaliHell Mepe OTKPBITO) IPOTHB COfiepKaInxcsA B [lekmapannm mono>xxeHmii,
CKOJIbKO HaCTaMBaBIlMEe HA He YKa3aHHBIX B Hell TpaBe Ha CaMOONpefie/ieHNe

neun OOH), ct. 55 (3KOHOMIYIECKO€ ¥ COLMAIbHOE COTPYAHMYECTBO), 62 1 68 (IOTHOMOYMS
OxoHoMuMYecKoro u conyanbaoro copera OOH), ct. 76 (cucrema onexuu OOH).

10" Cm.: Nowak M. Universal Declaration of Human Rights. Elgar Encyclopedia of Human
Rights. 2022. Available at: URL: https://www.elgaronline.com/display/book/9781789903621/9
781789903621.xml (ara obpamenus: 30.01.2024)
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(B pe3y/bTare ero 3aKpenum Io3xe — B 000X MeX/[yHapPOJHBIX ITAKTaX I10
IpaBaM 4enoBeKa 1966 I.) 1 Ha 3aIyTe HALMOHATbHBIX MEHBIIMHCTB' .

[Tperensun Bceobuieit fexmapanuy Ha YHUBEPCAIbHOCTD MOAKPEIUISIOT
qeThbIpe 0A30BbIX IIPABO3AINTHBIX JOKYMEHTA, IPUHATBHIX Ha PETMOHABHOM
YPOBHE, B IpeaMOy/ax 3aKpeIUIAIUX IpUBEep>KeHHOCTDb upesaM [lekmapa-
nyu (EBporreickast KOHBEHIVA O 3allJTe IIPaB YelI0BeKa I OCHOBHBIX CBOOO],
1950 ., AMepuKaHCKasi KOHBEHIVSA O IpaBax yesoBeka 1969 r., Abpukanckas
XapTus IpaB YemoBeka u HaponoB 1981 r. u Apabckast XapTus o paBax de-
noBeka 2004 r."2.

IIporuBopeuns B NIOHMMaHUM IIPaB Ye/I0BeKa IPOABU/INCH B Ja/IbHENIIeN
pabore OOH B cdhepe HOpMAaTUBHOTO 3aKpeIIeHNUs CTAHAAPTOB: B pasjiesie-
HMY MEXJIYHapOJHBIX IIAaKTOB O IIpaBaxX 4Ye/loBeKa 1966 I. Ha IBa OTHEe/IbHbBIX
OOKyMEHTa, B IIPOMEJIEHNM MX BCTYIUIEHU: B cuy. Bce ke omeHka Mex-
ILYHApORHOrO OMIISA O IpaBaX Ye/loBeKa B KadeCTBe JJOKYMEHTA, OTY/IbHO
OTPaKAIOLIETo «3allajiHble MbepanbHble EHHOCTU MHAVBYYaTu3Ma» U UI-
HOPMPYIOLIETo B3I/IA/bl He3alaJHbIX 00IeCTB, — HeToOpOCOoBeCTHOE YIIPO-
menue'?,

" Cm.: Green C. 70 Years of Impact: Insights on the Universal Declaration of Human
Rights / UN Foundation. 5.12. 2018. Available at: URL: https://unfoundation.org/blog/post/70-
years-of-impact-insights-on-the-universal-declaration-of-human-rights/ (mara o6pamenys:
30.01.2024). PesymbraThl TOMIOCOBaHMA Ha 3acefaHny leHepanbHO AccaMbrert OXXMIaeMBbl.
[IpnbnusuTenbHO TaKyIo Xe MOAJEPXKKY IPOeKT Beeobiert fekmapanuy mpas 4elioBeKa I1o-
nyamn B Komuccnn 1o npasam yenoseka (12 — 3a, 4 — Bosaepskasinxcs) u B II1 komurere
TenepanbHoit Accambren (29 — 3a, 7 — BO3fiepKaBIINXCs). Bo Beex crydasx MpoeKT IpUHAT
6e3 BozpaxeHnit. Cm.: Commission on Human Rights. Third Session. Summary Record of the
Eighty-first Meeting. 18 June 1948. Available at: URL: https://documents-dds-ny.un.org/doc/
UNDOC/GEN/GL9/903/17/PDF/GL990317.pdf?Open Element (mzata o6parennst: 30.01.2024)

12 CkernTi4ecKy OnucbIBaeT NCTOpuio Beeobueii exnaparyn npas yenoseka A.C. Vicro-
muHOB. Llutupyemoe A.C. VicnonmmuosbiM MHeHne X. JlayTepraxTa: «eKIapaliys He ABACTCA
cama I10 ce6e BE/IMKUM OOCTVDKEHMEM», BA)KHO OLIEHVBATD C HOSI/IHI/H?I nM6epa}1be1x B3IIAOB
JlayTepraxTa — OJHOTO 3 CAMBIX [IOC/IE{OBATE/IbHBIX CTOPOHHUKOB CYOBEKTHOCTH YeI0OBEKA
B MEXJYHAPOJHOM IIpaBe ¥ aHTUITATUCTOB U €0 OYEBUIHOIO Pa30YapOBaHUA B PEKOMEH-
JaTeIbHOM XapakTepe JlekIapaluy BOIpPeKy OXUAAHNUAM I0PUANYECKN 00513aTeNbHOTO J0-
KyMmenra. [llupokyto nopnepxky Jleknapanun Ha rojnocoBaHuu B IenepanbHoit Accambiee
OOH A.C. VcionuHOB HeOIpaBJaHHO CBSI3aJI UIIb C ee I0PUANIECKOil He0Os13aTe/IbHOCTDIO
[Mcnomuos A.C., 2018; 100-101]: ofHAaKO IMpakTHUKa ONPENeTIEHHO CBUJIETEIbCTBYET O rO-
TOBHOCTN T'OCYAAapCTB [a’K€ B TAKNX C/TydasgX roj10CoBaTb NPOTUB JOKYMEHTA, COAEPKaHNE
KOTOPOTO PacXOFUTCS C UX MHTepecaMu (CM., HaIpUMep, paclpefieieHne ToI0CoB 110 Pe3o-
monuaM lenepanbroit Accamben OOH 06 oTMeHe CMepTHOI Ka3HM).

3 3a mpepesraMu IpeMeTa HaCTOSIIErO MCC/IeNOBaHMs OCTAeTCs BOIIPOC O IIPUPOJE U CO-
Tep>KaHUU «MEeXYHapOJHBIX CTAHIAPTOB IIPaB YeJIOBEKa» U XapaKTepe BHITEKAOIUX 113 HIX
MEXTOCYAAPCTBEHHBIX 00513aTeIbCTB. 3/1eCh MEXX/YHAPOSHbIE CTAHAPTHI 110 MEHBbIIIeIT Mepe
BKJIIOYAIOT YCTAHOBJIEHNS YKa3aHHOTO MeXyHapOZHOro OM/I/IS O IIpaBaX 4YeloBeKa B TPakK-
TOBKE YHUBEPCa/lbHBIX IPaBo3alUTHIX opraHoB OOH (Hampumep, KOMUTETOB IO IIpaBaM
Ye/loBeKa). YHUBepPCaTbHOCTb CTAaHAAPTOB MpeJIIoaraeT MX I0PUANIEcKyIo 0043aTeTbHOCTD
Ha 0011ell, 001evYesI0BeYeCKOll IIeHHOCTHOI OCHOBE (LIeHHOCTel MeX/YHApOLHOIo coob1ie-
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3. MexayHapoaHoe NpaBo u NpaBa YesioBeKa

[TpaBa yenmoBeKka B HOPMAaTMBHOM BOIUIOLIEHUM CTaay BO3MOXKHBI Ha
OIIpefie/IeHHOM 9Talle Pa3BUTUsI MEX/[YHApPOJHOTO IIpaBa — BO BTOPOII IO-
noBuHe XX B. B TO ke BpeMs ¥ MeXXAYHapOIHOE IPABO IIO]] BIUSHMEM IIpa-
BO3AIMTHOJ MJeV IpeTepreBaso KOpeHHble MeTaMOpQO3bl, IPOJOIKAI0-
Ve Y CETOHA.

[Tpexxpe MexxpyHapopHOe paBo Bectdansa cBogumioch K crucreMe, coszia-
BaeMOJI TOCYapCTBaMy IjiA perynupoBanus ux orHomenwit [Hall S., 2001:
274-276, 279-284]; [Portmann R., 2010: 57-62]'*. Bo BTOpOI mOMOBUHE
XIX B. MeXIyHapOZHOE NIPaBO 0OPATU/IOCH K Ye/I0BeKY. XOTs IPUMEHNUTE Tb-
HO K TIepPBBIM KOHBEHLMAM O 3allNTe YXePTB BOOPYKEHHBIX KOH(INMKTOB
PaHO FOBOPUTD O MEX/YHAPOAHBIX MHAVBIYaIbHBIX IIPaBaX, ObIIO 3HAYM-
MO IIpM3HaHVe HeOOXOAMMOCTY OTPaHIYEeHNA TOCYAAPCTB B X OTHOIIEHUAX
C 4eJIOBEKOM Ha OCHOBAHUV IPETEHAYIOUINX Ha YHUBEPCAIbHOCTDb IIPaBUIL.
[Tocnenyromas IpaKTUKa B YacTU PETyIMPOBAHNS CTATyca MHOCTPAHIIEB U
MEHBIUIVHCTB HaMeTWIa HEeyK/IIOHHBIVI TpeHJ Ha cyxeHue domaine réservé
[Jouzier B., 2020: 75]. Orcbuika B Craryre JIurm Hanuit x Bompocam, co-
CTaBJIAIOLIVIM IIPefMeT MeX/[YHApPOJHO 03a009eHHOCTY MM 03a004YeHHO-
¢yt Beelt JIury, TONMbKO YCHINIIO TIOHVIMAaHYVe TOTO, YTO eCThb BOIIPOCHI, Tpe-
OyroIye COrTAaCOBAaHHBIX JISVICTBUI TOCYAAPCTB HAa OCHOBE OOIINX peleHuni
(ct. 11 m 23 CratyrTa).

3HAUNTENbHBIN BK/IAJ, B MHTPY3UBHOE (CBA3aHHOE C BMEIIATE/IbCTBOM B
HallMIOHA/IbHBI/ IIPaBONOPANOK) IOHMMaHME MEeXIYHapOJHO-IIPaBOBOIO
perynupoBaHus BHec MeXXyHapOHBIII BOeHHBbII TpubyHan B Hiopubepre
(manee — MBT), 0oco6eHHO B YacTy NPUTOBOpA IO NPECTYIUICHUAM IpPO-
TUB 4Ye/IOBEYHOCTM. KpMMuHamM3anusa NpecTyIUIeHMiI TOCYapcTBa IIPoO-
TUB COOCTBEHHOTO Hapofia 6eCIIOBOPOTHO paspyllnia repMeTUYHOCTh Ha-
IIVIOHAJIPHOTO IIPABOIOPSKA: «KECTOKOCTY, COBEpIIEHHblE B OTHOLIEHUN
IPaKIAAHCKOTO HACelTeHNs» BIEKYT VHAVBYU/YaTbHYI0 OTBETCTBEHHOCTD BHE
3aBJMCYIMOCTH OT ITOJIOXKEHUII BHYTpeHHero Inpasa (cT. 6 «c» YcraBa MBT).
AHIJIOS3BIYHBIN SKBUBAJIEHT TAKUX «KECTOKOCTel» — «inhumane acts» yer-
4e BBIpa’KaeT IIPECTYIMHOCTD IIOCATATe/NIbCTBA Ha IIPe3lOMIpYyeMble B CBOEII
YHUBEPCAIbHOCTH 0011jeyenoBevecKie eHHOCTI .

cTBa). VICTOYHUKY 00513aTeIbCTB TOCYAPCTB B TAKOM C/Ty4ae — He TOIbKO MeX/[yHapOJiHbIe
JOTOBOPBI, HO U ME&XX/YHAPOJHBIII 0ObI4art 1 061ye IpyHIUIILL pasa (cT. 38 CraryTa Mex-
myHapognHoro Cyna).

4V MCTOKOB M@X/IyHapPOLHO-IIPABOBOTO IO3UTNBU3MA (€r0 KOHCEHCYaINCTCKOTO N3BO-
ma) crosmu 3. e Barrens, I. Tpunens u I. Enmuex [Portmann R., 2010: 35-43].

15 Bepcanbcknit gorosop 1919 1., mpegycMaTpuBaBIINil yYpeXXIeHNe MEeKIYHAPOTHOTO
cyna Hapi Bunprenbmom II, BMeHsT MMIIepaToOpy «BBICIIEe OCKOPO/IeHIe Men0yHAPOOHOTE MO-
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Komuccns mexpyHaponHoro mpasa (mamee — KMII), B 2014-2019 rr.
VICCTIENOBABIIAA NPECTYIUIEHNA NPOTUB YEIOBEYHOCTH, TaKXKe CBA3ana UX
VIHTEPHAIVIOHA/IM3ALMIO C HOCATAaTeIbCTBOM Ha OOIeyesioBedecKye, YHM-
BepcanbHble IleHHOCTH. B mepBoM moxmazme 1. Mepdu ykaseiBam: «[I1]pe-
CTYIUIeHVE [IIPOTMB YeJIOBEYHOCTM| HACTONBKO OTBPATUTEIBHO, YTO OHO
paccMaTpuBaeTCs Kak MOCATATe/IbCTBO HA CAMO Ka4eCTBO OBITh YeTTOBEKOM»,
Yl HaIIPABJIEHO «HE TOJIBKO IIPOTUB MPAMbIX XKEPTB, HO U IIPOTUB BCETO YeJIO0-
BEYECTBA, a IOTOMY U IIPOTYB BCETO COOOIeCTBA TI0fer»'C.

MexpyHapogHoe IpaBo K MOMeHTY co3fianusa OOH BIIoTHYI0 IOAOIIIO
K CBOEMY IIpaBO3allUTHOMY 3TaIly 3BOMoLMn. Vnes npas 4enoBeka, B CBOIO
ouepenb, TaKXKe OIpeenia Xoj, MeXXIYHapOJHO-IIPaBOBOro pasputusa. Ha
YPOBHE IIO3UTMBHOIO KOHCTUTYLMIOHHOTO ¥ MEXXTYHapOJHOTO IIpaBa yTBep-
IVJICA TIPUHIVII YBaXKEHNA NIPAB 4e0BEKa, JUKTYIOINIL XapaKTep B3auMO-
OTHOILEHNII Ye/loBeKa 11 00IIecTBa, YeloBeKa 1 rocyapcTsa. [leppoouepen-
Hasd Le/Ib — OTPAaHNMYNTD AEVCTBYUA TOCYLAPCTBEHHON BJIACTH U 3alIUTUTDH
Je/I0BeKa OT ITIABHOI yrpo3bl B nuiie rocygapcrsa [Cogan J., 2021: 333]. Kak
oTMevasn Y. PajisMaH, IIpu3HaHMe IIpaB 4YeJlOBEKa «CMECTM/IO LJ€HHOCTHBIN
($OKyC CUCTeMBI ¢ 3alUTHI CyBEepeHUTeTa Ha 3anTy mofeii» [Reisman W,
1990: 866, 872].

panu M CBAILEHHON CUIBL JoroBopoB» [Bepre I., 2011: 6-8]. Ha HiopHb6eprckom mporecce
o6sunutens or Coepguuennoro Koponescrsa X. Illoykpocc, 060CHOBbIBas KpUMMHAIM3A-
LIMIO IIPECTYIICHWI IIPOTYB Ye/IOBEYHOCTI BHE 3aBMCUMOCTH OT IIPABOMEPHOCTH IIOBEICHNA
10 HAaLMOHA/IHOMY IIPaBY, CCBUIA/ICS Ha «OCHOBBI LIVIBMIM30BAHHOIO HOpsifiKa» (canons of
the civilized procedure), narepecer nusumsanun (interests of civilization) n MeXXEyHapORHO-
ro cooburecTBa: «CyIeCTBYIOT TPAHNIIbI BCEBIACTUIO TOCYAAPCTBA, 1 YeNMOBEK — KOHEYHas
Lle/Ib IPABOIOPSAAKA — He JIMILICH 3aUjutnbl O CHOPOHDbL Hes08e1ecned, KOTa TOCYLapCTBO
IIOIIMPAET €ro MpaBa BO3MYIIAIOLINM CO3HaHUe denoseuecméa criocobom». Cm.: The Charter
and Judgment of the Niirnberg Tribunal History and Analysis: Memorandum submitted by
the Secretary-General // International Law Commission. A/CN.4/5. 1949. P. 71. B utorossix
Mmarepuanax KoMmuccny MexpyHapogHoro mpasa 1o HiopHOeprckuM HpyHIMIIAM OTMedYa-
JI0Ch: «9TO — IOIBITKA [APAHTUPOBATD MUHUMYM PYHOAMEHMATIDHVIX NPAS KaXKTOTO dero-
Beka. Taknme [mpecTymieHns], TakuM 06pasoM, BHISBIBAIOT MeHOYHAPOOHYI0 03A00UEHHOCb»
(xypcus Besge moit. — ML.JL). Ibid. P. 72. CraryT MexyHapogHOro yronosHoro cyga (1998)
byHRUpYeT niel0 MeXX/[YHapOIHOIO MPECTYIUIEHNS B «OOINX Y3aX», 00beUHAIOLNX HapO-
JIBI, «B3aMMOIEPEIIeTeHUN KY/IbTYP», 00pasyIoliX «COBMECTHOE HaCeye» IPU LieHHOCTH
COXpaHEHMsI X «XPYIKON MO3AMKN», B «COBECTU 4Y€TIOBEYECTBA», «03a00YEHHOCTU BCETO
MeX/YHapOJHOTro coobiiecTBa» (06paruTe BHUMAHNE: HET TUIMYHOTO yKa3aHMs Ha «CO00-
I[ECTBO TOCYAPCTB»; CP. CT. 53 BeHCKOI KOHBEHIIMY O TIpaBe MeX/YHAPOLHbBIX JOTOBOPOB
1969 r.). Cm.: IIpeambyny k Pumckomy craTyTy.

¢ Cm.: Crimes against Humanity. International Law Commission. First report on crimes
against humanity, by Mr. Sean D. Murphy, Special Rapporteur. 2015. A/CN.4/680. Para 27.
B untupyemom Tam xe npurosope MexxpyHapopHoro TpubyHana no 6sisureit IOrocmasun
TaKye PEeCTYIUIEHNS OXapaKTEPU30BAHBI KaK «[IOCATATEIbCTBA HA U/IEI0 Y€TIOBEYHOCTY KaK
takoByto». CM. Takxke: ICTY. Appeals Chamber. Prosecutor v. Erdemovi¢. Case No. IT-96-
22-A. Judgment of 7 October 1997. Para 21.
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Ha Bropyo nonosuny XX B. IPUIIJIOCHh IEPEOCMBIC/IEHNE CYBEPEHUTETA.
M. KockeHHMeMY IUIIET O €r0 pefyLyupoBaHuy — (PYHKIMOHAIBHOM CBe-
IeHUV K HeOOXOIVMMBIM Lie/IIM, BHE KOTOPBIX CYBEPEHUTET «HE MIMeeT IeH-
HOCTHOTO 3HaueHMs» (intrinsic sense)”. B Takom cnydae a¢pdekTuBHOCTD
U LIEHHOCTb CyBepeHMUTeTa TOCyHAapCTBa pacCMAaTpPUBAETCA depe3 IMpU3MY
«YLOBJIETBOPEHMNSA YasgHUIA, )KETAHUI U NPEAIIOYTEHNI JIIOflel» — KX IpaBa
kuthb cyactanso [Koskenniemi M., 2011: 64-66].

B TakoM NMOHMMaHUM TOCYHApCTBO, OYAY4YM «CaMbIM Cepbe3HBIM Hapy-
IIMTe/IeM KOHCTUTYLMOHHBIX IIPaB», BBICTYIIAET B Ka4eCTBe HOCUTENA 00s-
3aTenbcTB (obligor) B MeXXiyHapoiHOM IIpaBe IpaB 4enoBeka [Bassiouni M.,
1982: 193-194]. B aTOM cOoCTOUT OOHO U3 OODBACHEHUIL, II0YeMY YHUBEP-
CaJIbHbIe TPABO3AIUTHBIE JOKYMEHTHI (GOPMYIMPYIOT 06s13aTe/IbCTBA TOCY-
JapcTBa, UTHOPUPYs o0si3aHHOCTH 4enoBeka'®. IlapagmokcanpHO, 4TO, pac-
CMaTpuBas TOCYJapCTBO KaK IVIABHYIO YTPO3y IIpaBaM 4el0BeKa, CO3JaTe/n
IPaBO3AIMTHBIX MEXaHM3MOB OJHOBPEMEHHO BO3JIaraay Ha HETO IJIABHYIO
OTBETCTBEHHOCTb B Takoil 3ammre [Cogan J., 2021: 336-337, 342-344].
B.JI. Tonctoix 3amedaet: «Ele ogHNM C/1e[ICTBYEM 9KCIIAHCUY IIPAB YeloBeKa
ABJIAETCSA pacllypeHe IPefe/ioB TOCylapCTBEHHOM KOMIIeTeHIIMM ¥ OCHOBa-
HUI OOpaleHNsi K HACH/INIO: TaK IPaBa YeloBeKa HEOKNMIAHHO CTAaHOBSITCS
HIpPOBOHMKOM ToTanuTtapusma» [Toncteix B.JI., 2016: 56-57].

Bo BTOpoit monoBuHe XX B. IIpaBa YejloBeKa BBIIIIN 32 paMKI OTJe/IbHOI,
IYCTb M BXXHOII IPEIMETHO Cepbl MeXTOCYApCTBEHHOTO COTPYAHIYeE-
CTBa, CTaB JIUCKYPCUBHBIM CPE€[ICTBOM, IIPUTOJHBIM I IPYMEHEHN U He-
00XOMMBIM B /1100071 MeXIYHapOLHO-TIpaBoBoil obmactu. CerofHs mpasa
Ye/loBeKa — 9TO 9/eMEHT I7I00anbHOI NoBeCTKY B cdepe besomacHocTn”,

17 M. KockeHHMeMH HauMHaeT CBOI aHAJIN3 C KATETOPMYECKOrO BhICKa3bIBaHUsL: « Vbl 60-
Jlee He BUJIVIM B CyBepeHNTeTe HMKakoil Marym» [Koskenniemi M., 2011: 64].

'8 B TaKOM ITOHMMAaHNM KITIOYEeBOI PUCK, CKPBITBIII 32 PUTOPMKOI 0053aHHOCTEl YeoBe-
Ka — yCTaHOBJICH}E alIPMOPHBIX YCTTOBMIT 00/1a/laHMs [IpaBaMy, KOI/Ia IIpaBa 4eloBeKa Hy)KHO
«3acimy>kutb». OfyH 13 aBTOpoB Jexmaparym Ipu o6CcyK/IeHnn ee mpoekra musaHer] Y. Manuk
yKasbIBa/L: «MuMp CTONKHYIICA C yTPO3aMU 3TaTU3Ma, FOCYIAPCTBO OINPEJie/IAeT BCe OTHOIIEHUS
U VIJieV, TIOfJAB/IAsA MHbIE MICTOYHMKIU MHEHMI. [0CylapcTBO HacTanBano Ha MHAMBUYaTbHbIX
00513aHHOCTSAIX U JOJTe. .. DTO MPECTAB/IANIO OTPOMHYIO ONIACHOCTbD, IOCKO/IbKY YeIOBEK — He
pab rocyapcTBy 1 He CYILIeCTBYeT, 4T006 /miib eMy cryxuntb» [Morsink J., 1999: 242].

¥ Cm., Hamp.: Yka3 IIpesugenta P® ot 02.07.2021 Ne 400 «O Crparernu HalMOHalIb-
Hoit GesomacHoctu Poccmiickoit ®epepannu» // CIIC KoucynpranTIImoc; KOHIEIINIO
Responsibility to Protect (UN Secretary-General. Annual Report. 20.09.1999. SG/SM/7136.
GA/9596); npaktuky Cosera Besomacnoctn OOH 10 BK/IIOYEHMIO B «yTPO3BI MUPY U €rO
HapylleHNsI» «<MacCOBOE HapyllleHue Ipas denoBeka» (cM.: Pellet A., Miron A. Sanctions. Max
Planck Encyclopedia of Public International Law. 2013. Available at: URL: https://opil.ouplaw.
com/home/mpil (gara o6pamenns: 30.01.2024)); KOHLEMLINIO I'yMaHUTAPHOI MHTEPBEHINN
(Tak, BenukobpuTaHMA — IMOCIENOBATEbHBIN CTOPOHHNUK 9TOM KOHIemuumu): Syria action.
United Kingdom government legal position. 14.04.2018. Available at: URL: https://www.gov.
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¢dakTop O1aroNpUATHON OKPY>Kaloleil cpefbl M 6OPbObI ¢ 9KONIOIMYECKUM
KpU3UCOM (4epe3 9KOJIOTMYECKVe IpaBa M SKOJIOTM3ALMI0 OOLIenpu3HaH-
HBIX IIPaB Ye/lOBeKa), HAINpaB/ieHUe PEervMOHA/TbHOM MHTErpalyu, Ielnb U
VHCTPYMEHT MEXIYHApPOLHOIO YIOJIOBHOTO NPABOCYAMs (TpU M3 YeThIpex
MEeX/[YHApOJIHBIX IIPeCTYIUIEHNII CBA3aHbI C HapyIIeHMEM IIpaB Ye/loBeKa),
HEIpeMEeHHbIII ITYHKT MeXIOCYJapCTBEHHOIO IOMMUTUYECKOTo Iyajora®.
[TpaBosamuTHaA Mpesa MOCTY>XWIA [PaliBEPOM PasBUTHUA KOHILENLVI jus
cogens®' 1 erga omnes**, OCHOBAaHHBIX Ha IIPM3HAHNV YHUBEPCA/TbHBIX IIEHHO-
cTeil 1 0011ieYe/I0BEIeCKON MOPa. DKCIIAHCHUS IPABO3AIINTHO PUTOPUKI
JIOKUT B OCHOBAHUY UJIiell MK YHAPOJHO-IPaBOBOJ SMaHCUIIALVIN YeI0Be-
ka [Hafner G., 2011: 437-441], VHAVBUIYaIN3aLy MEXKIYHapOLHOIO IIpaBa
[Peters A., 2016: 1-10], rno6anproro npasa [Domingo R., 2010: 133] n npaBa
yenoBedecTBa 1 yenoseynocty [Teitel R., 2011: 31]; [Trindade A., 2005: 9].

Taxas 9BoMIOLVS IPAaBO3AIINTHON Uieu B GOpMy 0011ero MeXx/[yHapoy-
HO-IIPaBOBOTO AVCKYPCa, €e MHCTPYMEHTA/IN3al s Vi TeHepann3anns Kak Ch-
CTeMBI KOOPJIVHAT YKPeIUIAET ee BCTPOEHHOCTD B CUCTEMY MEXIYHaPOIHOTO
IIpaBa 1 B TO >Ke BpeMs caMa I0 cebe CITy>KUT MHCTPYMEHTOM YHUBEPCa/IN-
3aIuy MEXIYHAPOLHOTO IpaBa KaK €ro MOPaIbHO-3TUYECKUI OPUEHTUp U
LIEHHOCTHBII 0a3uic.

4. KynbTypHbIX penSTUBU3M U NpaBa YesioBeka

OpnHako pacrpocTpaHeHbl MHEHM, TOKA/IU3YIolLI/e U/elo IPaB YenoBeKa,
OTKa3bIBAOIINE €ff B YHMBEPCATbHOCTY BBUJY PAa3HOOOPAsMA COIVIOKY/Ib-

uk/government/publications/syria-action-uk-government-legal-position/syria-action-uk-
government-legal-position) (zara o6pamjenns: 30.01.2024)

* BOKpyT nyen 3almThl IIpaB de/IoBeKa II0OCTPOEHBI HEKOTOPBIE PETMOHaIbHbIE MEKIIpa-
BUTENbCTBEHHDbIE OPraHM3alN — OpI‘aHI/ISaLU/IH 110 6€30IaCHOCTI 1 COTPYAHNIECTBY B EB-
pomne, CoseT EBpomnbl.

2l Kommccuss MeXJIyHapOJHOTO IIpaBa IpPU3HAET eCTeCTBEHHO-IIPABOBbIE OCHOBAHMA
KOHIICIINY jus cogens (He oTMeTas IIPU STOM IO3UTUBUCTCKME): B YMCIIe ee 5JIeMEHTOB —
YHUBepCalIbHasl HMPYMEHVMOCTb VIMIIEPATHBHBIX HOPM OOIIEro MeXIyHapOZHOTO IIpaBa,
[IpU3HAHME VX MEXIYHAPOSHBIM COOOIIECTBOM IOCYAAPCTB B LIe/IOM 1 3alMTa OCHOBOIIO/IA-
raoluX EeHHOCTEN MeXAyHapoxHoro coobuectsa. ITocnennee cBoricTBO gokmagdnk KMII
J. Tnagu packpbIBaeT 4epes OTCBUIKY K «CYTI IMBIIN30BAaHHOCTI» (toutes dessence civilisa-
trice), «6a30BBIM COOOPaXKEHNAM YeIOBEYHOCTI», «HEOOXOAMMBIM LIEHHOCTAM YeIOBEYHO-
CTI», «3IeMEeHTAaPHbIM IpUHINIIAM Mopany». International Law Commission. First report on
jus cogens by Dire Tladi, Special Rapporteur. 2016. A/CN.4/693. Para 71-72.

22 Tak, npest 00513aTe/IbCTB erga ommnes apTuKymuposaHa MexayrapogusiM Cyzom OOH
B fenie Barcelona Traction B CBsI3U C YCTAHOBJIEHMEM OCHOBAHUIL 1 IIPEJe/IOB JUIIOMATHYe-
CKOJT 3aIIIUTBI CyOBEKTUBHBIX IIPaB aKIMOHEPOB X03AicTByIowero obuectsa. [C]. Barcelona
Traction, Light and Power Company, Limited (Belgium v. Spain). Judgment. 5 1970. Available
at: URL: https://www.icj-cij.org/case/50 (maTa obpamenus: 30.01.2024)
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TYPHOTO U NOJINTUKO-IpaBoBoro npaHamadTa [Raz J., 2010]. Hactonbpko mm
KY/IbTYPHBII peIATUBUA3M — 3HAYMMOe IPENATCTBIE Ha IIyTY YHUBEpCau-
3aLUy IIPaB YelloBeKa?

Vicropudeckuii OmbIT M300MIyeT IpuUMepaMy HIpPU3HAHUA U IIpYMEHe-
HIISL YC/IOBHO MOepabHBIX CTAaHZAPTOB IIPaB YelloBeKa B He3allaJHbBIX 00-
mectBax. Adranucran 1960-x rr. mpum kopome Myxammene 3axup-Iiaxe,
BecTepHU3aLus U lencinamusanys Vpana npu uraxe Moxammene Pese (1941-
1979 rr.), ropbayeBckre pedopmsl B CoBetckom Coroze 1980-x rr., coObITHS
«apabckoit BecHbl» 2011 I. — 1pu Bceil MX HEOTHO3HAYHOCTY O(UIIMATbHBIN
IMCKYPC BBICTpaMBAJICA BOKPYT MAEN JeMOKpaTM3aluy, IIpaB 4enoBeKa U
cBOOOJBI IIPU OCA3aeMOli (IIyCTh U He 6e3pasfie/bHOl) HOIY/IAPHOCTI U 06-
IIeCTBEHHOM MOJjIep>KKe MHUIIATUB™,

BHe 3aBMCMMOCTM OT HaMepeHUIl yYaCTHUKOB IIpolecca ¥ UX MOIUTHU-
YeCKMX MOTHMBOB IIpaBa 4e/lOBeKa B VX /MOepabHON VHTEPIIpEeTALUy VIC-
IIO/Ib30BA/INICh ¥ HPOJIO/DKAIOT VMCIIONIb30BAThCS B KadecTBe pedepeHTHON
TOYKM JII Hadaja JUCKyccuy uam npopsipkeHns nosuuun. B 1975 r. Co-
Berckuit Coro3 nopmmcan XenbcMHCKNT akT CoBellannsa no 0e30macHOCTI
U COTPYRHMYECTBY B EBpoIie, KOTOpBIiT comepKan 06g3aTe/IbCTBa O 3aluTe
npas 4yenoseka’. B 1985 r. IIK KIICC no nopyuenuto M.C. Top6aueBa 06-
CYXZIaJl «COBETCKYIO KOHIIENLIMIO IIPAB 4YeloBeKar; faXke Mpelaraaoch y4-
penutbh COBEeTCKMIT KOMUTET I10 IIpaBaM 4enoBeka [benenknH b., 2023: 27]%.
[IpaBo3ammTHas pUTOPUKA, KaK MUHMMYM verbatim, IPUCYTCTBYeT B Jed-
TENIBHOCTM OONBUIMHCTBA PETMOHANBHBIX oprannsanuit — IOro-BocTtounoit
Asum, apabCcKoro 1 MCIaMCKOTO COTPYAHMYECTBA%. DTU OpraHM3aluu mpu-
HAIU IIPAaBO3allUTHBIE JOKYMEHTBI, IPSAMO CChlIatoIuecs Ha MexayHapog-
HBIII OVJUIb O IpaBax Ye/IoBeKa U BOCIIPOU3BOAALIVE 6a30Bble YHUBEPCANIb-
Hble JOKyMeHThl. He3amaguble rocyfapcrBa go6msaoTcs 4ieHcTBa B CoBeTe

# B 4ucre fpyrux mpuMepoB — o0liecTBeHHast KaMIIaHN IIPOTUB 3alIpeTa Ha BOX/eHMe
aBToMOOMIs KeHIyHamu B CaypoBckoit ApaBuu B 2013-2018 IT., 3aBepIIMBIIAsACH YCIIEXOM;
aHTUIIPABUTENbCTBEHHbIE IPOTECThI B Vipane B 2022-2023 IT., IOBOJOM JiI1 KOTOPBIX IOCITY-
JKIJI VHIMIEHT, CBA3AHHBII C 3a/iepyKaHeM JIeBYILIKY 32 HelIpaBI/IbHOE HOIIeHVe X1Kaba.

2y CCCP oTcyTCTBOBa/IO HaMepeHMe COOMIOfaTh MPaBO3ALINTHBI KOMIIOHEHT Xellb-
CMHKCKOTO aKTa, YTO He IIOMeIIaI0 Pa3BUTUIO HUCCUICHTCKOTO ABVDKEHN U MOABJIEHUIO pe-
CITy6/IMKAHCKUX 1 PETMOHAIBHBIX TAK Ha3bIBAEMBIX «X€/IbCMHKCKIX» IPABO3AINTHBIX TPYIIIL.

» Ha npepoxeHue yYpeguTh IpaBo3amuTHblit komuteT cekpetaphb LIK KIICC B. ITono-
Mapes Bo3pasu: «Kak ato tak? B CCCP xomureT o nmpaBam? ¥ Hac YTO — IpaBa HapylIa-
1orcsi? Her, Her, st mpotus» [YepHsies A., 2008: 630].

% Accoruarnus rocygapcts F0ro-Bocrounoit Asun (ACEAH): [lekmapariyst mpaB deoBe-
Ka 2012 r. u MexxnpaBurenbcTBenHasa komuccua ACEAH no npaBam 4esnoBeka, yupexieHHas
B 2009 r.; Oprannsanys NCIaMCcKOro coTpygHmndecTsa: Kanpckas gekmapanys o mpaBax 4eno-
Beka B ucname 1990 r. 1 HesaBucuMas mocTossHHAsA KOMUCCHA IO TIpaBaM 4eoBeKa, pabora-
tommast ¢ 2011 r; JIura apabckux rocymapcrs: Apabcekas xapTus rmpas denoBeka 2004 T.
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no npaBam yenoseka OOH u KpuTHYeCKM MOAXORAT K €r0 MHUIVIATYBAM U
Pe3omoLUAM; HeMOHCTPUPYIOT TOTOBHOCTD JICIIO/IB30BAaTh YHMBEPCA/IbHbBIE
IIpaBO3alJTHbIE MEXaHM3MBI J/IsI IPOJIBIDKEHNUA CBOelt HoBeCTKI> . OcTpyio
peakuMio B aKaieMI4eckoM coo01ecTBe BbI3BaIO npucoenyHenne Karapa B
2018 r. Kk MexxgyHapOogHOMY MAKTY O TPXKJAHCKUX U MTOIUTUYECKUX NPaBax
1966 1. CO MHO>XeCTBOM OTOBOPOK?.

[ToroTOB/IEHHBI YNTATeb YBEPEHHO CMOXKET IIPOTUBOIOCTABUTD IIPU-
BeJleHHbIM IIpyMepaM HeMaso C/Iy4aeB IPsSMOTO IpeHeOpeXKeHUs MeXMY-
HApPOHBIMM IPAaBO3ALIUTHBIMYM CTAaHJApPTaMU PasHBIMM TOCYAPCTBAMIL.
OpHako 371ech BaXKHO He elUHO00pa3HOe JOOPOCOBECTHOE U YBEPEHHOE Clle-
IoBaHue MOepaNbHBIM UJieaaM, a TOTOBHOCTb TOCY/JapCTB Y4aCTBOBATh B
Anajiore, OCHOBAHHOM Ha TaKMX IPUHIINIIAX, HE OTMETasA UX KaTeropu4ecKn
KaK HeCOCTOATe/TbHbIE MM HaBsA3aHHble. Ha mpakTike MO3MIUY TOCYapCTB,
KOHEYHO, Pa3/INIaiTCA B VX IOHVMAHVM I TOTOBHOCTH C/I€lOBaTh MeX/[yHa-
POMHBIM NPAaBO3AIUTHBIM CTaHAapTaM. be3pasjenbHON IMOAAepKKM TaKMX
CTaHIAPTOB HET U CPefU TOCYAAPCTB 3aIafHOr0 Myupa®.

77 Leach P. The Continuing Utility of International Human Rights Mechanisms? 01.11.2017.
Available at: URL: https://www.ejiltalk.org/the-continuing-utility-of-international-human-
rights-mechanisms/ (mata o6pamenus: 30.01.2024). Cm. Taroke o npuMeHeHny COBETOM IO
[paBaM 4e/I0BEeKa «MHTEPAKTUBHOTO [MA/lOra» B OTHOLIEHMM MpOOIeMHbIX cTpaH: Human
Rights Council. Available at: URL: https://www.ohchr.org/en/press-releases/2022/03/human-
rights-council-holds-interactive-dialogue-iran-and-starts-interactive (maTa obparleHus:
30.01.2024); a Taxxke: 13 mepsbIx yct. PO rorosurcs k foxnany B OOH o «mporpecce B 3amu-
Te TIpaB denoBeka» // Kommepcant. 09.02.2023. Available at: URL: https://www.kommersant.
ru/doc/5812574%from=top_main_7 (gata obpamenns: 30.01.2024)

# Cali B. Qatar’s Reservations to the ICCPR: Anything new under the VCLT Sun?
19.09.2019. Available at: URL: https://www.ejiltalk.org/qatars-reservations-to-the-iccpr-
anything-new-under-the-vclt-sun (gata obpamennsi: 30.01.2024). Cm. Takxe o fene Karapa
mporus Cayposckoit Apasun n O6bennHeHHbIX Apabckux OMuparoB B Kommrere mpo-
TB pacoBoil guckpumuHanuu: Eiken J., Keane D. Appointment of the Ad Hoc Conciliation
Commissions under ICERD. 13 December 2021. Available at: URL: https://www.ejiltalk.
org/appointment-of-the-ad-hoc-conciliation-commissions-under-icerd/ (mara o6paujeHus:
30.01.2024); [Tanectunst npotus V3pauns: Eiken J., Keane D. New Rules of Procedure of the
ad hoc Conciliation Commission in Palestine v Israel. 23 May 2022. Available at: https://www.
ejiltalk.org/new-rules-of-procedure-of-the-ad-hoc-conciliation-commission-in-palestine-v-
israel/ (mara obpamenust: 30.01.2024)

¥ Cwm., HanpuMep, o Komuccun 1o HeoTbeM/IeMbIM IpaBaM, CO3[AHHON O MHMUIIUATH-
Be mpesupenta JI. Tpamma, UTOrOBBII HOKIaR KOTopoit 2020 TI. ObIT KPUTUYECKU BCTPEYeH
mmbepanbHOiT 06ijecTBeHHOCTBIO. Available at: URL: https://www.state.gov/wp-content/
uploads/2020/08/Report-of-the-Commission-on-Unalienable-Rights.pdf (mata obpamenns:
30.01.2024); xputnky gokmaga cMm.:. Trump Administration Commission on Unalienable
Rights Politicises Human Rights for Hate. Available at: URL: https://www.amnestyusa.org/
press-releases/trump-administration-commission-on-unalienable-rights-politicizes-human-
rights-for-hate/(mara o6pamens: 30.01.2024). B sauBape 2022 r. npaButenbctBo CoeuHeH-
Horo KoporeBcTBa IpeIIoKUIo 3aMeHUTh AKT O TIpaBax 4esioBeka 1988 r., uMIieMeHTupylo-
it EBporieiickyio KOHBEHIIMIO O IIpaBax yesnoseka 1950 ., HoBbIM bumiem o mpasax. Cpenu
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[ToTeHIMan yHUBEpPCaJIbHOCTY IIpaB YellOBeKa 3aBVICUT HE CTOIBKO OT
IPeOJO/IeHNsI KY/IbTYPHO-MCTOPUYECKOTO ¥ ITOUTUKO-IIPAaBOBOTO IITIOPa-
mm3Ma (KOTOPBII O4eBI/ieH, Hen30exXeH U ITTyOOK), CKOTIBKO OT YCIIEXOB B BbI-
ABJICHUN U, CKOopee, GOpMYIMpPOBaHNY OOIVX OCHOBAHMUII IIPABO3AIINTHO
upen. Ha ypoBHe 060cHOBaHVSA (HOPMAaTVBHOTO, M€ONIOTNYECKOTO, IO/ TH-
YeCKOro) TaKas YHUBEPCATbHOCTD 3aBUCUT OT SIVCTEMOJIOTMYeCKOI JOCTYTI-
HOCTY OO'BSICHAIONINX OATBEPXKAEHIIT IPaB YesioBeKa .

OcTaeTca OTKPBITBIM BOIIPOC, HACKOIBKO BEMMKM PACXOXKAEHNUA B IIO-
HATUAX O MeCTe 4YelloBeKa B 00riiecTBe, 0GOPMIIAIONMX IPABO3AINTHBIN
puckypc. Hemao mosaramomyx, 4To CyTh KOHIEIINYU IIPaB YeOBeKa UM-
MaHEHTHO O/M3Ka OOJIBIIMHCTBY M3BECTHBIX penuruit u upeonoruit [Tomn-
croix B.JL., 2017: 10]; [Haas M., 2014: 15]. CTOpOHHMKM YHUBEPCATbHOCTHI
IIpaB 4eloBeKa OCIAPMBAIOT KY/IBTYPHBIN PEIATUBU3M, CChUIasChb Ha He-
CKOJIBKO SMITMpIYecKuX (pakTopoB: 1) olrylieHe HepaspeliMbIX pa3HOITIa-
CMil B TIOHVMMaHVM IIPAB Ye/IOBEKA 3a4acTYI0 3aMbIKAeTCs Ha IIPOM3BOJHBIX
npo6eMax IpaBO3aIINTRL: TaKMe PACXOXKAEHVS MOTYT ObITh HEMTPaIM30Ba-
HBI CMelljeHyeM QOoKyca JUCKYCCUM K MeHee IPOOIeMHBIM, 3TUYeCKI OCTPBIM
acrektaM (HampyMep, CBOOOIY CTOBa MOXXHO OOCY)X/JaTh C IMO3NUINIT HE06-
XOAMMOCTY BBICKA3bIBaHNUA /1A IO e PXKaHMs HeOOXOAVIMOI TTIOJIUTUYeCKOI
IMCKYCCUM B JIOTHKE «TPOMYe CIOBECHBIE CIIOPbI — Oe30IacHee Ha YIUIax»,
a MO>KHO CMeCTUTD (OKYC Ha IOCTIeICTBUA HEIOHVMAHM MM OCKOpO/IeHe
YyBCTBUTE/IBHBIX COLMAIBHBIX TPYII ¥ BaXHOCTU BUAMMOCTU BCeoOIIero
eVHEeHN:A); 2) BHEIIHee HEeIpuATHe MPAaBO3AIVTHOTO JVCKYpCa 3a4acTyIo
00YC/IOB/IeHO HeO/IaronpyusTHBIMY COLMATbHO-TTOIUTUYECKUMIY VI 9KOHO-
MudeckuMy GakTopamy, a He HETEPIMMOCTBIO K MOepanbHbIM [eHHOCTSAM
KaK TaKOBBIM; B TAaKMX CIy4YasX KOpeHb IPOOTIeMBI KpOeTCs B HEYAuHOM
KOHTEKCTe, a He B IIOIXO/JaX K CyT) BOIpoca’’.

Jpyras npuumHa HabMIOKaeMOro pelsATMBM3MA: IIpaBa Ye/loBeKa — JH-
CTPYMEHT NOMUTNYeCKO) puTopuku. Tak, B sHIMKIonenuu Makca ITnanka

IPEMIOKEHNIT: CMelljeHe aKIjeHTa C [PaB YeloBeKa Ha €r0 OTBETCTBEHHOCTD; YCTPaHEeHNe
YIpo3bl IyOMMYHBIM MHTepecaM 4Ype3MepHOI SKCIIAHCHell IpaB 4e/loBeKa; MCKOpEeHeHIe
Ype3MepHOro obparnenns K npakruke Esponerickoro Cyza 1o mpaBaM 4enoBeKa; IpOJBIDKe-
Hue OpPUTAHCKUX TPagunuii B 06mactu cBoboxpl u npas demoBeka. Cv.: O’Cinneide C. Having
its (Strasbourg) Cake, and Eating It // Voelkerrechtsblog. 26 January 2022. Available at: URL:
https://voelkerrechtsblog.org/having-its-strasbourg-cake-and-eating-it/ (maTa o6pamenus:
30.01.2024)

* Binderup L. Universalism and (Cultural) Relativism. Elgar Encyclopedia of Human
Rights. 2022. Available at: URL: https://www.elgaronline.com/display/book/9781789903621/
9781789903621.xml (mara obpamenus: 30.01.2024)

! Binderup L. Universalism and (Cultural) Relativism. 2022. Available at: URL: https://
www.elgaronline.com/display/book/9781789903621/9781789903621.xml (mata obpaiieHnsi:
30.01.2024)
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COIIOCTABJIEHDI ITpaBa Y€/I0BEKa U MHAVBH]ya/IbHbIE IIpaBa 10 MEXAYHAPOS-
HOMY IIpaBY BOOPY>KEeHHBIX KOH(IVKTOB: IPUHIMIAIbHbIEe OTINYVS B UX
3aInTe ¥ COOMIONIeHNN VCKTIOYAI0T VX COBMeEI[eH)e B paMKaX Of{HOTO IIpa-
BOBOTO PeXJMa — B OT/INYME OT IEePBBIX BTOpBIe TPeOYIOT TEXHIYECKOTO
VICTTOJTHEHYIS, VICK/TIOYAIOIIer0 MOMNTINYECKYIo OlleHKY . Takas MMMaHeHTHas
HOMMUTU3VMPOBAHHOCTD IIPAB Ye/lOBeKa IIpefonpefieNiieT UX BBICOKYIO IMb-
KOCTb 1 3aBMCYIMOCTb OT MeCTa ¥ BpeMeHM, B KOTOPbIX BCTAeT BOIIPOC 06 ux
samure. OTCIOfa 11 IPYMeHsAeMble TeXHVUKI: 6aTaHC YaCTHOTO U MYOIMYHO-
rO0 VIHTepecOoB, OalaHC YaCTHBIX MHTEPECOB, II0JIe YCMOTPEHNUA TOCYAapCcTBa
(margin of appreciation), MeXXrocygapcTBEeHHBII KOHCEHCYC, 9BOTIOTUBHOE
(AMHaMUYHOE) TONIKOBaHNeE, IPOIOPLMOHAIBHOCTD OTPaHNYeHNA, CyOCcuu-
apHocTb [Xappuc [I., O’boitn M., Yop6puxk K., 2021: 8-27]; [Shany Y., 2018:
14-19].

Ja>xe Ha ypoBHe aKa/leMIT4eCKIX MCCIeOBAHNIL, 11 YK TeM OoJlee Ha IIpak-
THKE IIPAaBO3AIUTHBINA OUCKYPC OCTAETCA LIEHHOCTHO HATPY>KEHHBIM M aK-
TUBMCTKU 3apsDKEHHBIM. YMeCTHO 3aMedaHue A. fie benya: «Teoperndeckn
OCHOBaHHAsA Ha NPUHINIIE TEPIIMMOCTY UEONIOTNA IIPaB 4€/I0BEKA Ha Jiefle
ABJISIETCSI HOCUTEIbHMIIE Hambojiee OTOJITeNI0N HEeTepIMMOCTH, Hamboree
a0COIOTHOTO BBI30BA. [leKapaluy mpaB sBIAOTCS AEKTApaLysIMI BOVIHBI
B TOI ke Mepe, B KaKoil 1 AeKaapanysamu mo6Bm» [berya A., 2009: 339].
CTOpOHHMKY Pa3HbIX TeYEeHMI CKIIOHHBI K IOIUTUYECKVY MOTUBYPOBAHHBIM
Y 9TUYECKM OOYCTIOB/IEHHBIM CIIEKY/IALVIAM, BIIajjasi B KPAlHOCTY B OLICHKe
YHUBEPCAJIbHOCTM CTAaHJAPTOB IIPAaB Ye/l0BEKA MM COLMOKYIBTYPHOIO pe-
ATUBU3MA™.

*2 TTo TaKoit e IMHUM BOFOPa3fel MeXX/y IpaBamu denoseka (human rights) n nugusm-
myanbHbIMK npaBaMu (individual rights) mo MexxpynapopHomy npasy nposogut A. Ilerepc,
COIIOCTAB/IsIs TIpaBa Ye/loBeKa stricto sensu ¢ CyObeKTMBHBIMIU TPYLOBBIMMU IIPaBaMI 1 IIpa-
Bamu 6exxennes [Peters A., 2016: 456-457, 467-469].

* Takoit 3apsf mubepaabHOI PUTOPUKY CBA3BIBAIOT C OCHOBaTeNeM ujeonornu Jx. JIok-
KOM — OJHUM 13 NEePBbIX NePeHeCIINX IPUHIUIIBI CBOOOMDI 13 IMIIOCKOCTI UCCIIEIOBATENIb-
CKOII B 00/IaCTh rOCYAapcTBEHHOro yipasaeHns. JK. JIOKK OblI BUIOM, paToOBaBIIMM 3a
paciiupeHne BIAaCTY IIApJlaMeHTa B IIPOTUBOBEC MOHApXudeckoMmy abcomorusmy: «llennio
3aKOHA fABJIAETCA He YHUYTOXKEHNE ) He OrpaHMuYeHle, a COXpaHeHMe ¥ pacllpeHne CBO-
6ompl» [Locke J., 1988: 306]. ITo muenuto ucropuka C. IInHKyca, Ipuas K BIaCTU B AHI/IMN
B KoHIle XVII B., BUTHU cOo3/1a/n IepBOe «aKTUBUCTCKOE IIPABUTEILCTBO», KOTOPOE CO3HATE/Tb-
HO U1 TIOC/IEIOBATE/IbHO IBITANIOCh pehOpMMPOBATh He 3aKOHBI, @ OOIIeCTBO U CUUTANIO cebs
areHTOM 3KOHOMMYECKOTO ¥ COLManbHOro mnporpecca [Pincus S., 2009: 474-487]. Ilpumeya-
TE/IbHO, YTO K HEJOCTIDKMMOCT YHUBEPCAIBHOCTH 1 He0OX0AMMOCTI GOPMYIMPOBAHYIS Ha-
L[MOHA/IBHOTO (MECTHOTO) MOAXOfA K IIPaBaM YeJIOBEKa CK/IOHHBI alle//IPOBATh PEXXVIMBI C
COMHMTE/IbHBIM IIPaBO3ALIUTHBIM HaclefueM. Takas pUTOpUKA PEfKO CBA3aHA C XKeTaHUEeM
pacumputh cBoO6OAY 4YemoBeka 1 OOIeCTBa, a 3a4aCTYI0 3aMBIKAeTCsl Ha KOHCEPBaTUBHOM,
KOJUIGKTMBUCTCKOM WM TPAAMLMOHAINCTCKOM HAappaTKBe, B Pa3HBIX BapMaIAX HepenKo
npepnaraoiux Sonderweg («OcoOblil IyTb» — nzeonoreMa, 00bACHAIOI s TePMAHCKIUIL pe-
¢dbopmusm konra XIX B.) [Bemwxes M.B., Arnamues T.M., 3opun A.JI., 2018: 9-10].
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YHUBepCaNTbHOCTD He IPU3BaHA ONPOBEPTHYTh COMHUTEIBHYIO SMIIVPU-
YeCKYI0 MOCBUIKY O HEIPYMMPMMBIX PACXOXKIEHMSAX B IIEHHOCTSX PasHBIX
KY/IbTYp. YHUBEPCAJIbHOCTb He IeCKPUITUBHAS XapaKTePUCTHKA, He IMIIN-
pudeckuit ¢akt, a HOpMaTUBHOe Uputsasanue (normative claim)*. Vimen-
HO noToMy Bceobmras exmapanus mpas yenoseka Beyen 3a Ycrabom OOH
YTBEpP)KJAeT «6epy B OCHOBHBIE ITpaBa 4e/lIOBEKA, B IOCTOMHCTBO U LIEHHOCTD
9e/I0BeYeCKOil TMYHOCTY ¥ B PaBHOIIPaBUEe MY>KUMH ¥ >KEHIUH» (KypCcUB
Moit. — M.JL.). IlpaBo3amuTHbIN JUCKYPC Ha HOPMAaTVBHOM YPOBHE IIPU3BaH
He OTpPas3uTh OcsA3aeMble HabOmoneHus (observe), a ob6Hapyxuth (discover)
IpaBa 4YeJIOBEKa B KauyecTBEe SIMCTEMOJIOTMYECKM MOCTYIHBIX OIIpaB/ja-
Huit-06bsicnennit®. [Ipaspa, B.JI. ToncThix B Takoit mpupoje Npas 4enoBeKa
BUJIAT UX OPOYHYIO CTa0OCTb: KOTA «4epe3 JIeraln3alyio OTKIOHSIOMINX-
cst popm moBezeHMsI» 06eCIIeUNBAETCS «HACBIIIEHVE OBITUITHOTO ITPOCTPAH-
CTBa», a OPAVMHAPHBIE pEeLIeHN, «[He pacIIMpAOIIYe] TOPU30HT [desoBeKa]»,
TepsAI0T MHTepeC A aKTUBUCTOB IpaBo3amuThl [Tomcteix B.JL., 2016: 56],
VI Ke KOIZIa BO3MOXKHOCTD ITOJIb30BAHMsI IIPaBaMyU CTAaHOBUTCA Ba)kKHee,
4yeM obmaziaHme 6/1aroM, a IPaBO3ALUTHBIN JUCKYPC CMEIIAETCsI B CTOPOHY
WITIO30PHOTO I/TAHMPOBAHNSA 6€30THOCUTENBHO [efICTBUTENBHOTO.

B xadecTBe 3MMCTEMOJIOTMYECKY JOCTYITHOTO OCHOBAHMA MEX/YHApPOJ-
HOJI KOHIIETII[MY TIpaB YelloBeKa MpefIIoyKeHa Ujiesl 4eJI0Be4eCKOTO TOCTOVH-
crBa (IIpeambyna u ct. 1 Beeobiueit pexnaparum). VI XoTs 9Ta naes CBOMMU
KOPHAMM YXOJUT B aHTUYHOCTD, @ B3siTa Ha BOOPY>KeHEe MbIC/IUTE/IAMY 3110~
xu IIpocBemenns, oHa He 63 OCHOBaHMII IIPeTEeH/yeT Ha YHUBEPCATbHOCTD
¥ pEeIUTUO3HYI0 HeliTpanbHOCTb [Tonctoix B.JL., 2016: 48-49]%.

Vipes: 4emoBe4ecKoro JJOCTOMHCTBA — He TONBKO abCTpaKTHasl IIeHHOCTh
U Ufieasl, Ha KOTOPOM CTPOUTCS BCe IPAaBOBOE M K KOTOPOMY BCe IIPaBOBOE
CTPeMMTCS, @ KOHKPETHO-IIpPaBOBas KaTeropus, IMPaBOIPYMEHNUTE/IbHBIN
npuHIUIL. JJOCTOMHCTBO 4e/I0BEYeCKO TMYHOCTY He TOIBKO HEeOTUY>KIaeMO
OT Hee, HO U KOHCTPYMPYeT Ye/IoBeKa KaK IPaBOBYIO peabHOCTh, GaKTOp

** Takyio JIOTMKY Iie/ieil TIO3UTUBHOTO PeryIMpOBaHUs XOPOIIO OMUCBIBAET Ke/Ib3E€HOB-
CKas OIIIO3ULNA JO/DKHOTro/cyero (is/ought), rae mpaBo 03a604eHO 00/1aCTHIO TO/KEHCTBO-
BaHII BHE 3aBMCUMOCTH OT PeanbHOTr0 coCTosiHYs oTHOUIeHu T [Kelsen H., 1929: 615, 617].

% Available at: URL: https://www.elgaronline.com/display/book/9781789903621/9781789
903621.xml (mara obpamenns: 30.01.2024)

¢ B.JI. ToncTbIX yTOYHsAET: «[4]e/loBeK [B TaKMX CUTYALUAX] ABIACTCA MEATIbHOI efy-
HILEN [PefCTaBUTENIBHON JEMOKPATIH, IYHKTOM YUCTOI pedepeHIny, Ha KOTOPBII MOX-
HO CCBUIATBCS JUISL ONIPaBAHMs IF000IT ITO/IMTIYECKOI IIPOrPaMMBbl M KOTOPBII HUKOTA He
CIIPOCHT, BBIIIO/THEHO /1M TAHHOE eMy O0elljanne, — MPOCTO IIOTOMY, YTO eMHCTBEHHOE, YTO
ero MHTepecyet, — 910 obemanusa» [Toncroix B.JL, 2016: 58].

¥ B aHTnyHOM PuMe nonaATHA 0 dignitas cBA3BIBaINCH C MECTOM YeIOBeKa B COLMAIBHOI
uepapxun. [Toromy «cTerneHb focTonHcTBa» (gradus dignitatis) y pasHbIX KaTeropuit rpaxk/jaH
(oT o6pIBaTeNs KO TpaXAaHMHA) pasntndanack [Bauman R., 2003: 21-23].
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ero >KM3HeesITeIbHOCTU Y JaXke CYIeCTBOBaHMA. [JOCTOMHCTBO IMYHOCTYU
yCTaHaB/IMBaeT a0COMIOTHYIO ¥ 0€3yC/IOBHYIO «1IeHHOCTD YelI0BEYeCKOTo CY-
I[eCTBOBAHIVA He a0CTPAKTHO, @ BHYTPYU IIPAaBOBOI CHCTEMbI» ™,

BepX0oBeHCTBO 4e0BE4eCKOTrO JOCTOMHCTBA B Ka4eCTBE HEOTMEHSIEMOI U
6e3yc/10BHOI GOPMYIIBI CTABUT HaZle)KHbIE IPEIIATCTBIA Ha Ty TH IIpeBpalle-
HIISI Ye/IoBeKa B 00beKT. B TakoM cydae yenoBek He MOXKET CTaTh 0OBEKTOM
fake COOCTBEHHBIX BOMIOHTAPUCTCKMX MAHUIY/IALNI, HAIpaBIeHHBIX Ha
HIOfIaBJIeHIe €TO JOCTOMHCTBA. [IpoBo3rianieHHoe B CT. 6 Beeobuieit meka-
paluy 1pas 4eJIoBeKa IPaBO Ka)X/Oro Ha COXpaHeHMe 1 3aIUTY ero IpaBo-
CYOBEKTHOCTM MCK/IIOYaeT COOCTBEHHBIE NEVICTBUA MHAVIBUJA, JUIIAOLNIVE
€r0 CBOETO CaMOOIIpefie/IeHI .

3asB/IeHHOE B KaueCTBe MICTOYHVKA HOPMATUBHOI (TIO3UTUBUCTCKOI) CUJIBI
IIPaB Ye/IoBeKa JJOCTOMHCTBO BBIXO[UT 32 aHTPOIOLIEHTPUYHbIE, 3aJaHHbIE Iy-
MmaHn3MoM IIpocsemenns [Braidotti R., 2013: 13-15] paMku 1 IpeAnochbiaeT
VHCTPYMEHTA/IV3AIMIO 1IpaB YesioBeka. OHY reHepanmmM3upyoTcs IO YHUBEP-
CaJIbHOM 3MMCTEMOIOTMYECKOM ONTUKM, VCIOb3YEMON [/ BBICTPaVBAHNA
OTHOILIEHNII He TOTIbKO B COLIMTYMe, HO VI B KOHTMHYYMaX IIPUpoza — 06IIecTBO
U 4e/IOBEK — He-4YeJloBeYecKye CYIIHOCTH. TaKoll ITOAX0J, OCHOBBIBAeTCS Ha
Ipe3OMIpPYeMOil YHMBEPCAIbHOCTY IIpaB 4e/IoBeKa, MO3BOJIAIONIEN IIpyMe-
HUTb LEeHHOCTY 1 JIOTYIKY HOKTPUHBI K M00bIM opMaM >xu3nu. Toraa focTo-
MHCTBO Ye/IOBeKa CMEHSIETCsI JOCTOMHCTBOM >KM3HU KaK TaKOBOIL, a «IIpaBa
4eJI0BeKa» CTAaHOBATCA NOCTYIIHBIMY XXVBOTHBIM, peKaM, JiecaM, IIPUPOJie BO-
o61e [Kaufman C., Martin P, 2018: 46-47]; [Jones E., 2021: 84-85, 87, 90].

Takas reHepanmsanys MpaBO3AIIUTHOTO JUCKYPCa U BBIBEJIEHME €ro 3a
paMKJ aHTPOIIOLEHTPU3MAa — SMMCTEMOTOTMYECKNII PBDKOK, KOIa Mpo-
6/1eMa YHUBEpCalIbHOCTY IIpaB 4e/loBeKa, Oyay4M B peaJbHOCTY He 3aKphI-
TOJ, KaK MMHMMYM IpPEe3IOMUPYETCA B KadeCTBe peleHHoi. «[JocTym» K
«IIpaBaM 4elToBeKa» JIIs He-4e/I0BeYeCKUX SKVMBBIX CYITHOCTEl OCHOBbIBAET-
Cs1 Ha MIppe/IeBaHTHOCTH (IIYCTh U IIPeXX/IeBPEMEHHO 3asB/IsIeMOIt) IIPOo6IeMbl
IOCTYIIa K ITpaBaM 4e/lIOoBeKa JUIS CaMIX JIIOfiell B JIOTMKe — IIpaBa YeloBeKa
aKCMOMATVYHBI, TaK JafVIM >Ke VX BCeM ocTanbHbIM. [IycTh 1 cMenoe, u mo-
CIIeIIHOE JOTYILeHNe, HO YK TOYHO He 6ecrionesHoe™.

3 TTInorankos H.C. [JoctonHCTBO Kak npaBoBast kateropus // [ToctHayka. 2013. Available
at: URL: https://postnauka.ru/video/12371 (mara obpamenus: 30.01.2024)

* TlokasaTe/lbHa HCTOPY C «METaHIeM Kap/IuKoB» B 1980-x It. B mabax ABcTpanui 65110
HONY/IPHO B KadeCTBe «pa3B/iedeHnsi» 6pocarh Ha JaJbHOCTD JIIOfell aHOMa/IbHO HU3KOTO
pocra. Takas urpa OblIa 3aIpeleHa MeCTHBIMM CY[laMH, HECMOTPSA Ha BO3PaXKEHVA U UTPO-
KOB, I OKa3bIBaBIINX YC/IYTU, IIO COO6pa)KeHI/IHM 3aIMTHI YE€TOBE€YECKOIro HOCTOMHCTBA, I10-
IpaTh KOTOpOe He BIIpaBe flaXke [0 CBOETT BOJIe caM ero Hocuteb. Available at: URL: https://
www.sports.ru/tribuna/blogs/nitkina/2760801.html (zaTa o6pammenus: 30.01.2024)

0 Maro 7 apyryx UKL B IIpaBe, Kyzia 60/1ee OCHOBATEbHBIX 1 VICKKAIOIIX [TPABOBYIO
KapTIHY peaIbHOCTI — HAIpyMep, IIPaBOCyObeKTHOCTD rocyaapcTsa [Barbara C., 2007: 23].
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3aknuyeHve

3HauyeHMe NPaB Ye/l0BeKa KaK AMCKYPCUBHOIO CPeACTBAa BBIXOAUT Jaje-
KO 32 PaMKJM LIEHHOCTeJl /mbepanbHON feMOKparuu. Vimes mpas demoBeka
VICTOPUYECKN YTBEPXKIAETCA B KadeCTBE MHCTPYMEHTA OpraHM3alMM TOCY-
IAPCTBEHHOIO TOPAJKA U IIOCTPOEHMA OTHOIIEHUI MEX/Y CYBEPEHOM U €TI0
nopnaHHbIMU. [Io Mepe M3MeHeHNA NMpeAcTaBIeHUI O TaKUX OTHOIIEHMAX,
MEHA/IUCDh U B3IJLAMIbI HAa IpaBa 4e/loBeKa, UxX npupopy. HemsmeHnHbIM ocTa-
€TCs POJIb IIPaB Ye/l0BeKa KaK KOHCTUTYTMBHOIO, HEOTHEMIIEMOTO 3/IEMEHTA
KOHIIETIIMM COBPEMEHHOTO TOCYAapCcTBa U FOCYAapCTBEHHOCTH (KaK MMHM-
MYM, B €BPOIIEIICKOIl IHTEPIIPETALN).

Takoe >xe moNOXKeHMe MPaBO3ALINTHAA UAiesd CHUCKATA B CETONHAIIHEN
TEeOpUM MEXYHApOJHOro IpaBa 1 ero npakruke. YcraB OOH — BakHbI
pybex B aToit cepe. OnHAKO He yUpeKeHMe BCEMUPHOI OpraHM3alnuu 1
npuHATHe Beeobiei fexmapanny npaB 4elioBeka CO3aI MpaBO3alTHOE
U3MepeHNe MEeX/YHApOJHOro IpaBa. [ymMaHuTapHbIE UAEN PACIPOCTPAHU-
JUCh B Teopuu elle B Ha pyoexxe XIX-XX BB. B paMKaX KPUTHUKM IIPaBOBO-
ro NO3UTVBM3MA 1 Ha (YOHE IIPU3BIBOB K IIePeCMOTPY IPUBIIETNPOBAHHOTO
IIOJIOXKEHMA TOCYyJapCTBa B MEXXIYHAPOJHO-IIPABOBOI CUCTEME, a Ha IIPaK-
TUKe — B paMKaX IIepBbIX CUCTEM 3aIINThl HAllOHA/IbHbIX MEHBIINHCTB, Ta-
PaHTUII TPY/IOBBIX IIPaB, 3aLUTHI KEPTB BOVIHBI M peanusaluy VHANBULY-
a/IbHO YTOJIOBHOM OTBETCTBEHHOCTH I10 MEX/JYHAPOHOMY IIPaBY.

MexpyHapoHas KOHLENUNA IIPaB 4e/IoBeKa MPe3IMIpYeT CyLeCcTBOBa-
Hyle 0011eYeT0BeYeCKMX LIEHHOCTEN!, @ CCBUIKM KPUTUKOB ¥ CKeIITYKOB Ha pe-
JIATUBU3M B OOJIBIIMHCTBE CTY>KaT apTYMEHTOM B [IVICKYCCUY O COflep>KaHNUM
TAaKUX LI€HHOCTe) B OT[Ie/IbHOM KOHTEKCTE, a He HelPeOO/NIMMbIM IIPenAT-
CTBUEM K iuajory. TeM BpeMeHeM uies IIpaB 4eJI0BeKa YBEPEHHO BBIXOAUT 3a
paMKM Cyry60 aHTPOIOLEHTPUYHOI cepbl.

Bomnpoc 06 yHMBepCcaIbHOCTM IIpaB 4YelOBeKa — YACTHBIN CITydail mpo-
6/1eMbl YHUBEPCaJIbHOCTU MEX/[YHapOJHOTO IpaBa. I[Ipec/ioByThIl «KOHel]
ucropun» O. OykysaMbl, 04eBUJHO OKa3asCA IpeyBeTdeHeM; [TT00aTbHBII
KOHCEHCYC B IIOHMMAaHUN IIpaB 4eloBeKa efiBa /M JOCTIDKMM. OfHAKO OHM
[IaBHO BBILIIM 3a MPefesIbl OTENbHOM, ITYCTh Y BaXKHON 00IacTI MeX/[yHa-
POIHOTO IpaBa, CTAaB SMMCTEMOIOTMYECKON ONTUKON (BO3MOXXHO, SIMCTe-
Moi1 1o PyKo, UCIONIb3YeMOII [I/Il aHa/MN3a I KOHCTPYUPOBaHUA BCETO MeX-
IYHapOJLHO-IIPABOBOTIO, []Ja ¥ BHEIIPAaBOBOTO — CBA3aHHOTO C Y€/IOBEKOM U
TaXke C IpUPOJOIL.

Crporas nokanusanys NpaBo3alMTHOTO AMCKYPCa CeTOHS, II0 MEHbIIIEeN
Mepe, 3aTPYHUTEIbHA — KaK I10 LIeHHOCTHBIM, TaK ¥ 110 METOLO/IOTMYECKIM
coobpakeHysAM. KpuTuka yHUBepCaTbHOCTH IIPaB YelnoBeka — 9TO KPUTH-
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Ka
10
3a

HO

YHUBEPCATbHOIO MEXYHApPOHOro Ipasa Boobe. Hackonbko ymMecTHO
ClefiHee, HaCTONIbKO BO3MOYKHO M IT€PBOE: MEXTYHAPOIHOE IIPABO PYTalOT
ero HefJOCTaTOYHYI0 3¢ (HeKTUBHOCTD, OHOIIOIIPHOCTD, eBPOIIOLIeHTPUY-
CTb, PUIMIAHOCTD, HO €fjBa KTO-MMOO0 YCOMHUTCA B €r0 HEOOXOAVIMOCTI.

To4HO Tak e U C IpaBaMy 4eloBeKa — APYIUX HeT. V 1oKa He IpefiBUANTCA.
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AHHOTAUMA

OnHUM 13 yCNoBUiA 3aLLmThl 4OOPOCOBECTHOIO NprobpeTaTens ABAsSIeTCS xapakTep Bbl-
ObITNSA MMYLLLECTBA U3 BNageHns coO6CTBEHHMKA UK YLA, KOTOPOMY Bellpb 6biia ne-
penaHa BO BnageHne co6CTBEHHUKOM. 10 HACTOSALLEro BPEMEHN OCTAIOTCS CMOPHbLIMMA
KaTeropuu BOAN 1 BlIaEHUS B KOHTEKCTE Takoro yCi0BUS, YTO NOPOXAAET Heornpene-
JIEHHOCTb B NpaBonpuMeHeHnn. CnopHOCTb HA3BAHHOMO YCJI0BUS 0OyCnoBneHa Hanm-
4Yynem B IOPUOMNYECKON HayKe pasnuyHbIX NPencTaBAeHNn O NOAUTMKO-NPAaBOBbLIX MPU-
YMHAX TaKOro YC/OBMS, a Tak)Ke MHOrO3HAYHOCTbIO UCMOJIb3yEMbIX B pamMKax JaHHOro
YCNOBUS KaTeropuii «BnageHne» un «Bong». CtaTesl HalLleneHa Ha nccnenoBaHue Takoro
YCIIOBUSA N YCTPAHEHWE UMEIOLMXCS NPOoTMBOpeYnii. [pn HanncaHnum ctartbn NCNosib-
30BaNIMCb AManeKkTn4ecknin n obuiedunocodckre MeToabl NO3HaHUSA (aHann3, CUHTES,
VHAYKUMS, AeOyKums), a Takxke crneumanbHble MeToabl: GOpManbHO-I0pUaN4eckmin n
CTPYKTYPHO-®DYHKLMOHaNbHbIN. B pesynbtate mnccnenoBaHWs yCTaHOBIEHO, YTO MOA,
BflageHMeM B JaHHOM YCI0BUM cneayeT NoHuUMaTh dakTnyeckoe rocrnoacTBO Avua Hag,
00BbEKTOM BNafieHUsi. Teopumn «KHUXHOIO» BNALEHUS, a TakXke HENOCPeACTBEHHOIO U
0ONOCpPeaOBaHHOINO BAageHUs He NPUMEHVMbI K MHCTUTYTY 3aLluTbl OOPOCOBECTHOIO
npuobpeTaTens. Bons Ha BbIObITVE BELLM U3 BNageHUs GopMUpyeTCcs A0 nepesadm u
3akJlloYeHa B OCHOBaHWUW Nepefayun BeLm, NO3TOMY €C/IM OCHOBAHME BbIOLITUS UMY-
LecTea 13 BNageHNs BO3HUKIO NMOMMMO BOMM COBCTBEHHMKA (Hanpumep, cynebHoe
peleHune), To Aaxe [OOPOBObHAA Nepeaaya UM NMyLLLECTBA CBUAETENLCTBYET O Bbl-
ObITUN UMYLLLECTBA U3 BIAAEHNS MOMUMO BOMU. B cnyyae Hann4ms HeCKONbKMX yrpaBo-
MOYEHHbIX Ha OTYYXAEHWE BeLLM NUL, UMEET 3Ha4YeHne BON TOro nmua, KoTopoe Bna-
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LEET N OTHYXAAET MMyLLEecTBO. HecmoTps Ha To, 4T0 B CT. 302 paxaaHckoro Kogekca
B YMcCrie cryyaeB, korga COOCTBEHHMK BrpaBe UctpeboBaTbh MMYLLLECTBO, HAa3BaHO XM-
LeHne, Takol TEPMUH, TEM HE MEHee, He MMEET YroJIOBHO-NPAaBOBOro COAEPXaHUS,
MOCKOJIbKY B3aMMOCBSI3U MeX Ay rpaxkaaHCKMM U YroJIOBHbIM NPaBOM B JaHHOM BOMPO-
ce He nmeetcs. MHCTUTYT 3alwmTbl 4OOPOCOBECTHOrO NpruodpeTaTens CoaepPXuT pery-
JISTUBHbIE MPaBOBbIE HOPMbI 1 NMPUMEHSeTCs 6830THOCUTESTbHO K YroJIOBHO-NPaBOBOM
KBanMdUKaLumMm 1 HaNM4YK1s NPUroBopa no yrosioBHOMY Aeny.

KniouyeBbie cnoBa

rpaxkaHckoe nNpago; NpaBo COOGCTBEHHOCTU; BUHAVKALMOHHBIN NCK; AO0OPOCOBECTHbIN
npuobpeTaTenb; BlageHne; BOJIS; BELLb.

Ana yntupoBaHus: ManbouH [.A. Xapaktep BblObITUA MMYLLECTBA U3 BNAAEHUSA B UH-
CTUTYTE 3aLmMTbl 4OOPOCOBECTHOro NpnobpeTartens // MNMpaBo. XypHan BbicLuen LWKosbl
akoHomMukm. 2024. Tom 17. N2 1. C. 68-92. DOI:10.17323/2072-8166.2024.1.68.92

Russian Law: Conditions, Perspectives, Comments

Research article

Nature of Disposal of Property from Possession
at the Institute for Protection of bona fide Acquirer

Eﬂ Dmitry Andreevich Malbin

All-Russian State University of Justice, 2/1 Azovskaya Street, Moscow 117638, Russia,
malbin.rpa@gmail.com, https://orcid.org/0000-0001-7764-2499

Abstract

One of the conditions for the protection of a bona fide acquirer is the nature of the
disposal of property from the possession of the owner or the person to whom the
thing was transferred into the possession of the owner. To date, the categories of will
and possession remain controversial in the context of such a condition, which creates
uncertainty in law enforcement. Possession in this condition should be understood as
the actual domination of a person over the object of possession. At the same time, the
theory of legal ownership is not applicable to the institution of protection of a bona fide
acquirer. The will in that condition cannot be understood solely as a desire to transfer a
thing and arise at the time of such transfer. The will to dispose of a thing from possession
is formed before the transfer and is enclosed in the basis of the transfer of the thing.
If the basis for the disposal of property from possession arose against the will and,
thus, diverges from the will of the owner, then the transfer of property to them, even if
committed voluntarily, indicates the disposal of property from possession against the
will. If there are several persons authorized to alienate a thing, the will of the person who
owns and alienates the property matters. At the same time, despite the fact that in the
text of Article 302 of the Russian Civil Code of the it is indicated that the owner has the
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right to claim the property when it has left the possession of the owner and the person
to whom the owner transferred the thing, against his will, the nature of the disposal of
the thing from the possession of the person to whom it was transferred to those to whom
the owner himself transferred it also matters the thing. Despite the fact that in art. 302 of
the Civil Code, among the cases when the owner has the right to claim property, theft is
called, such a term nevertheless has no criminal content, since there is no relationship
between civil and criminal law in this matter. The Institute for the Protection of a bona fide
acquirer contains regulatory legal norms and is applied regardless of the criminal legal
qualification and the existence of a verdict in a criminal case.

Keywords

civil law; ownership; vindication claim; bona fide acquirer; possession; will; thing.

For citation: Malbin D.A. (2024) Nature of Disposal of Property from Possession at
the Institute for Protection of bona fide Acquirer. Law. Journal of the Higher School of
Economics, vol. 17, no.1, pp. 68-92 (in Russ.). DOI:10.17323/2072-8166.2024.1.68.92

BeepneHue

ITpegycmotpennoe ct. 302 [paxxmanckoro xogekca Poccuiickoit @enepa-
mn' (manee — I'K) ycnoBue o 3amure go6pocoBecTHOro IpuobperaTens,
eC/u Belllb BBIObIIA U3 BiIaJieHusI COOCTBEHHMKA VI JIMIIA, KOTOPOMY OHa
OblTa TepefjaHa BO BIafieHue COOCTBEHHVMKOM, BOCIPOMU3BOUT M3BECTHBIN
IpeBHerepMaHcKoMy npaBy npuHuun Hand wahre Hand. Ero cMmbici cocto-
A1 B TOM, YTO COOCTBEHHUK, JOOPOBOJIBHO TE€pefaBILINii Belllb APYroMy, He
MOXXeT UCTPeOOBaTh 9TO MMYIIECTBO OT ee IpuobpeTarend. BosHUKHOBeHUe
UJieV 3aLUThl JOOPOCOBECTHOTO IIproOpeTaTessi CBA3aHO C OCO3HAHMEM He-
00XOIMMOCTY 3aIIMThI YYACTHUKOB IPAXKAAHCKOTO 060pOTa, @ CaM MHCTUTYT
urpaet OOJIBIIYIO POTIb B 0OecredeHy CTabMIbHOCTY TPaXKJAaHCKMX IIPaBo-
OTHOUIEHNI 3a CYeT OTPaHNYEHVIS UCTPeOOBaHNA MMYIIECTBA OT €ro MpHrob-
peTaTesia IpY HaJIM4Uy OIpee/IeHHbIX YCIOBUIA

Bmecre ¢ TeM B COBpeMEHHOJ HayKe TPaK/IaHCKOTO IIpaBa TaKOe yC/IOBUe
3aINThI JOOPOCOBECTHOTO NMpHobpeTarTes, KaK XapaKTep BBIOBITIA VIMYIIe-
CTBa U3 BIaJeHNA COOCTBEHHNKA VIV JINIIA, KOTOPOMY Belllb IlepefiaHa cob-
CTBEHHVKOM BO BJIafleHN€, IPAKTNYECKN He BBICTYIIAET IIPEMETOM HayYHOTO
uccnenoanyuA. JIump B peIKuX cydasx TaKOMY YCIOBUIO IIOCBANIAIOTCA Ca-
MocrositenbHble paboTs! [Jlopent [1.B., 2020: 9-15]; [[InpBuuar A.M., 2015:
334-361]. B 6onmpIIMHCTBE CIyYaeB B IOPUANYECKOI IMUTepaType mpeobia-
[AIOT HeOO/IbIIINE YKa3aH!A OTHOCUTEIBHOTO COfIEP>KaHNsA M CMBIC/IA TAKOTO
YCIOBMSI, KOTOPbIE, KaK IPaBUJIO, CBOAATCA K IIONUTUKO-IIPAaBOBBIM OBOfIaM

! Ipaxxmanckmit komekc Poccmitckort Pemepanuu (vactp mepsasi) ot 30.11.1994 Ne 51-
®3// C3 PD. 05.12.1994. Ne 32, Cr. 3301
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0 HeOOXOMMOCTY 3aIUTHI KOOPOCOBECTHOTO Npuobperarens, ecmu cob-
CTBEHHMK CaM BIHOBAT B TOM, YTO OTITYCTW/I BEI[b U3 PYK, [lepeaB ee APYyro-
My. MeX[y TeM TaKoe yCIoBIe NMeeT ropasfio 6osee CIOXKHOE COfiep>KaHIe,
YeM 9TO MOXKeT MOKa3aThCs Ha IEPBBIN B3IISJ], B CBSI3M C YeM €ro CIeri-
a/IbHOE UCCIIeIOBAHNE SIBIIsIETCS HEOOXOAMMBIM. B cBOIO 0uepenp, Takoe uc-
cnemoBaHye OyfieT CIloco6CTBOBATh PasBUTHIO YUEHMS O 3aluTe 106poco-
BECTHOTO TprobpeTarTesisi B COBPEMEHHOM TpaXKIaHCKOM ripaBe Poccun, 4To
CBUZIETEBLCTBYET O €r0 TeOPETUIeCKOoit 3HaYMMOCTH. C y4eTOM TOro, 4TO OT
BEPHOTO OIIpefeIeHNsI COflePKAHsI TAKOTO YC/IOBNS HETIOCPEICTBEHHO 3aBM-
CUT pellleHIe BOTIPOCaA O 3alUTe PaB cOOCTBEHHMKA WK fOOPOCOBECTHOTO
npuobpeTaresnsi, TO TaKOe MCCIEJOBaHIE MeET OTHOBPEMEHHO U IIPAKTIYe-
CKO€E 3HaYeHMe.

1. Kateropus BnageHus

C/I0’)KHOCTD OIIpefie/ieHNst XapaKTepa BBIOBITYSA Belly U3 BJIa[ieHNs, B Iiep-
BYI0 O4Yepefib, IPOAMKTOBAaHA HEACHOCTBIO KaTeTOPUM B/IaJleHN A, UCIOIb3Y-
eMoi1 B Tekcte cT. 302 T'K. Biramenue moxxeT ObITb IIOHATO B Ka4eCTBE HEIIO-
CpencTBeHHOro (akTIdeckoro o6aafaHys Bellbio, & PAaBHO IOPUANIECKOTO
BJIaJIEHNA, B PaMKaX KOTOPOTO BbIJIE/IAITCA OIOCPENOBAHHOE M HENOCpeN-
CTBEHHOE BJIaJIeHNE, I CaM BOIIPOC BIIafIeHMA B OTHOILIEHMY BUIOB Belllel pe-
maeTcs mo-pasHomy. Tak, paccMaTpuBas Bonpoc BaafieHus, A.Jl. Pynoksac
HOYEePKYUBAET, YTO BajieHNe Kak (akT BO3MOXXHO TOTBKO B OTHOLIEHUY
OBVDKMMOI BelllM, B TO BpeMsA KaK B OTHOLIEHNY HEfIBYDKMMOCTY BJIafieHue
OCYILIeCTBIIAETCS ITOCPECTBOM 3amucy B peectpe [Pymoksac A.[l., 2011: 127].

Mexny TeM KOHLENUNIO «KHVDKHOTO» BIA[IEHUS BPAL, U CTOUT CYNUTATh
IPUMEHVMOI K MHCTUTYTY 3aIUTHI JOOPOCOBECTHOTO IpuobpeTaTesns, mo-
CKOJIBKY 3TO IPUBOAWIO OBbI K TOMY, YTO BOIIPOC O 3alUTe TAKOTO Iprodpe-
TaTess peurancs 6u1 puddepeHINPOBaHHO MCXO/ U3 BIja IPHOOPETaeMOro
VIMYILECTBA, a YCJIOBUE O XapaKTepe BBIObITUA IMYILECTBA 3 BIaJeHNA CO0-
CTBEHHMKa IIprobpeTano ObI pasanyHoe Cofep)KaHue JJis CIydaeB Iproodpe-
TeHUA ABVKVMMOTO ¥ HEBVDKMMOTO VMMYIIECTBA, YTO KaXKeTcA IPOTUBOpe-
YUBBIM.

TocymapcTBeHHas perncrpanys npaBa Ha MMYILIECTBO He JO/DKHA HAIOJI-
HATb OJHY KaTe€rOPMIO Pa3HbIM COMIEP)KaHMEM B PaMKaX OJHOTO IIPAaBOBOTO
MHCTUTYTa. Kareropusa BrafieHus JO/DKHA COXPAHATb €MHOE COfiepKaHue
ISl eAMHOO0OpA3HOTO IIPUMEHEeHMsI IPaBOBOI HOPMBL. JocynapcTBeHHas pe-
TUCTPALVIs IPaBa, IBJISACH OPUANYECKNM (HPAKTOM, C KOTOPBIM CBSI3BIBAIOTCS
BO3HUKHOBEHIE, ITepexofi, oOpeMeHeHNe U NpeKpallleHye IIpaBa cOOCTBeH-
HOCTM Ha HEe[IBIDKMMOCTD, MIMeeT TaKXe IPaBOIOATBEPKalolee 3HaYeHNe,
C 4eM, COOCTBEHHO, 1 CBSI3bIBAETCS «KHIDKHOE» BJIajieHMe (3aIich B peecTpe
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KaK IMOATBEpKAeHNe INpasa). MeXay TeM (YHKIVIO, KOTOPYIO BBIIO/HA-
€T 3aIllCh B peecTpe O MpaBe Ha HEABVDKUMOCTD, B OTHOLIEHUN ABVKUMO-
rO VMMYIIeCTBa BBINOJHAET COBOKYIHOCTb [I0Ka3aTe/lbCTB, YKa3bIBAIOIINX
Ha coBeplIeHue cenky o6 oruyxeHym Bemn (1. 2 ct. 218 I'K) u nepegaua
ee mpuobperarento (ct. 223, 224). Jlerutrmanusi COOCTBEHHUKA JBVKIMOI
Belll) MOCPeCTBOM IpeNCTaBeHMs psAfa NOKa3aTe/lbCTB CIOXHee, YeM B
CTy4ae C 3aIlMChI0 B peecTpe O IpaBe Ha HeJIBIKMMOCTD, KOTOpas HECOMHEH-
HO YIpOIIaeT MOATBEP)X/eHNe Ha/IN4uuA y /UIa IpaBa COOCTBEHHOCTY Ha
Bellp. VI3/10)KeHHOE, OJJHAKO, He 03HAYAET, YTO B OTHOLIEHNN COOCTBEHHNMKA
ABVDKVMMOTO MMYILECTBA TIOATBEPXK/IeHNUA IIpaBa COOCTBEHHOCTH He IIPOUC-
XOJNT BOBCe. B OTHOIIEHNNM ABVKVIMOCTY OTCYTCTBYET JIUIIb IYOINYHOCTD
HNOATBEPXK/I€HNA.

Kpome Toro, MHCTUTYT 3aIlMTBl ZOOPOCOBECTHOrO IpuoOperaTens He
MOXXeT OBITh PAaCCMOTPEH B OTPBIBE OT MHCTUTYTA BUHVIKAIIVIOHHOTO JCKA,
OrpaHMYeHNEeM IIPUMEHEHNA KOTOPOro OH ABJAeTcA. B cBow odepenp, mpu-
MeHEeHNe KOHIIeNLNM «KHVDKHOTO» BJIafieHNsA K BUHAMKAIIIOHHOMY WCKY
BCTpeYaeT TeOpeTHIeCcKyie IIPOTUBOPEUVI U IIOTOMY He MOXKET OBITh IPUHA-
Ta B pPaMKax JJaHHOTO MHCTUTYTA. B CBA3M C 9TUM KOHIENINA «KHVDKHOTO»
B/IaJIeHNs He MOXKET OBITh pacIpOCTpaHeHa TaK)Ke Ha MHCTUTYT 3aIUThI 10-
OpocoBecTHOro MprobperaTessa, TaK Kak 00a MHCTUTYTA COCTABIIAIOT OJHO
1[e7I0€ ¥ He MOTYT pacCMaTpUBAThCA B OTPbIBE APYT OT JIpyTa.

[Tpu aTOM, B C/Ty4yae IpMMeHEHM KOHIENINY «KHVDKHOTO» BJIaJleHMA 3a-
muTa KoO6pPOCOBECTHOrO HmpuobpeTaTesns HEABVDKMMOCTYU OKa3bIBaaach OB
BO3MOYXHOJI TOJIBKO TOT/Ia, KOTZIa COOCTBEHHVK OTYY)X/JaeT Belllb B COOCTBEH-
HOCTb, perycTpanys nepexoya IpaBa coOOCTBEHHOCTU Ha UMYILECTBO IIPOU3-
BeJIeHa, HO BCJIENICTBYIE HENEVICTBUTETIBHOCTH CHIETIKM 00 OTYY>KJCHUY Belly
IIpaBo K NpHoOpeTarTeio He Iepelrio, a NprobpeTareb 3aTeM OTIY>KJaeT
VIMYILECTBO II0 BO3ME3JHO Cle/Ke JOOPOCOBECTHOMY IpHobpeTaresnio, Ko-
TOPBIIT, B CBOIO OYepefb, M 3alINIAeTCs OT MPUTI3aHniT coOCTBeHHMKa. V3
3TOro, B YacTHOCTH, ucxomut A.M. IIMpBUHAT, KOTOPBIN MonaraeT Heob-
XOAVIMBbIM Iy pepeHINpoBaTh MOAXON K ABVDKMMON BelV ¥ HeIBVDKMMO-
CTHM, OTMeYasi, YTO HEABJDKMMAs Belllb CYMTAETCs BBIOBIBILEI U3 BIIaJeHVS
COOCTBEHHVKA II0 BOJIE TO/IBKO B C/IyYasX HEYHABIIETOCs OTYY>KAEHMUS, 110-
CKOJIbKY IMEHHO B TaKMX CUTYAI[UAX COOCTBEHHUK CO3/jaeT BUAUMOCTD IIpa-
Ba COOCTBEHHOCTM) y HeyIpaBoMo4yeHHoro otuyxpaarens [[lupsunar A.M.,
2015:359-361]. Kak BuHO, XapakTep BBIOBITUS HEBYDKMIMOCTY U3 BIIa/IeHIS
COOCTBEHHVKA C TOYKV 3PEeHNS KOHLEIIVN «KHVDKHOTO» BJIaJileHUs OIpefe-
JIIeTCA MCXONs U3 TOTO, CO3La/l 1IN COOCTBEHHUK CBOEI BOJIEHl BULVMOCTD
IpaBa COOCTBEHHOCTM Y IpnoOpeTaTesss BEIy MII HeT.

Bmecre ¢ TeM Takoii Toxox paKTIYeCKI IIPUBOANT K TOMY, 4TO J0OPOCo-
BECTHBII IpuoOpeTaTe/lb HEBVDKMMOCTY OKa3bIBAaeTCA B XY/IIEM IIO/IOXKe-
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HUY, 4eM IpuoOpeTaTe/nb ABVDKMMOTO MMYINECTBA, KOTOPBI 3alUIaeTCs
IaXke B TeX CIydasx, KOIZia TaKoe VIMYIeCTBO ObIIO IepejaH0 COOCTBEHHM-
KOM BJIaJIe/IbIY, B TOM YJCJIe BO BpeMeHHOe BiIajieHue (Hapumep, B apeHpy).
B TakoM cy4ae ycloBMe O XapakTepe BBIOBITUA MMYIIeCTBA M3 BIAIeHVS
uMeeT 6oree MMPOKYIO chepy AeiiCTBIA VICXOAA U3 TOTO, YTO IpuobperaeT-
Cs1 IBVDKMMaAs Belllb.

3amuch B peecTpe JETUTUMMPYET OPUANIECKYI0, a He (PaKTUIecKyio
BJIACTDb HAJl BElLbI0 ¥ NIPM3BaHA ONPeNe/UTD INII0, UMelollee CYObeKTUBHOE
IPaBO Ha Belllb. B paMKax KOHIENIIVN «KHVDKHOTO» BIAaJeHNUsS CYObeKTNB-
HOe IIPaBO He/Ib3s OTJEMNUTb OT CaMOTrO BJIAfIeHN)s, TaK KaK BJIaJieHue Cyllje-
CTBYeT HOCTOJIbKY, IIOCKOJIbKY CYIeCTBYeT 3amuch o npase. CiefcTBueM
3TOrO SABJAETCS CMeIleHNe ABYX YC/IOBMIT 3aIMThl IpUoOpeTaTeNs Iy>KOoro
VIMYIL[eCTBa: JOOPOCOBECTHOCTD IproOpeTarTess ¥ BIOBITE MMYIIECTBA U3
B/IafIeHVs1 COOCTBEHHMKA II0 BOJIE, KOTOpBIE B CVITY IPUHIVIIA IyOIIMYHON
JOCTOBEPHOCTM peecTpa OYAyT CBA3BIBATHCA, 11O CYIIECTBY, C ONHVM U TeM
e (paKTOM — Ha/M4MeM 3aIliCK O IIpaBe OTYYXKAATe/ls Ha Bellb. B cBa3n
C 9TUM IPUMEHeHNe KOHILEMINN «KHIDKHOTO» BJIaJleHusl CTaBUT Iprobpe-
TaTeseil MMYIIeCTBa B HEepaBHOE IIOJIOXKEHMe TAKXKe TeM, YTO I 3aIlNThI
npuobpeTaTens JBIDKMMOTO VIMYIIECTBa HEOOXOAVMBI TPY YCIOBUs, B TO
BpeMA Kak JyId 3alIMUThl IpuoOpeTaTena HEABYDKUMOCTY HOCTATOYHO JIBYX:
BO3ME3[IHOCTb IIPUOOpEeTeHNs ¥ BUAVIMOCTD IIPaBa OTYY>KAATe/IA, CO3/JaHHAs
COOCTBEHHVKOM IIpY HEYAABLIEMCS OTYYKAEHUM MMYIecTBa. Mexuy Tem
Ka)kJioe ycloBue, HazBaHHOe B cT. 302 T'K, umeet copep>xanue. B cBoto oue-
penb TaKoe yC/IOBMe, KaK BBIOBITIIE MMYILECTBA U3 BIaJieHNsI COOCTBEHHMKA
VLU JIUIIa, KOTOPOMY Belllb IlepefjaHa COOCTBEHHMKOM BO BIafieHIe, 110 BOJIe,
CBSI32HO C T€M, YTO B TAKMX CTy4YasiX MPOUCXOAUT OeCKOHQIMKTHAs epefada
VIMYIL[ECTBA OT OJHOTO CYO'beKTa K APYromy, Koria pakTuieckoe BIajieHye
K)X/IOTO OTYY>KZAATe/s Belll) He HapyIIaeTCsl — Belb OH CaM CBOEIl BOJIeN
nepeaeT Belllb JPYTOMY.

Taxum 06pasom, prMeHeHe KOHI[ENIINN «KHVDKHOTO» BIIA/[EHNSI B TaH-
HOM CJTy4ae OKa3bIBaeTCsA MPOTUBOPEUNBBIM, IOCKOIBKY, C OFHOJ CTOPOHBI,
JTydllle 3alyiaeT IpuobpeTarens HeNBIDKMMOCTI, /IS 3alllUTHI KOTOPOTO,
II0 CY1IIeCTBY, HEOOXOAVIMBI TO/IBKO JIBa YC/IOBHS, C IPYTOIl — pacinpsieT BO3-
MO>XXHOCTY 3aIUTBI JOOPOCOBECTHOTO IprobdpeTaTe/s ABYDKUMOTO UMYILe-
CTBa TeM, YTO Belllb MOKET OBITH IlepeflaHa COOCTBEHHUKOM TPeTbeMY JINILY
6e3 OTUyXX/IeHVsI B COOCTBEHHOCTb BO BpeMeHHOe BiIajieHue. BosHukHOBeHMe
TaKUX TEOPETUYECKUX IPOTUBOPEUYNI! SABIAETCS HEM30EKHBIM ClIeACTBUEM
TOT'0, YTO KOHIIEIII M «KHV>KHOIO» BaameHns, Kak HartomuHaeT K.V, CkioB-
CKWI1, HeM3BeCTHa poccuiickomMy npasonopsaky [Cxmosckmit KA., 2014: 87].
Boree Toro, ja’ke CTOPOHHMKI KOHIIEIIINY «KHVDKHOTO» BIIA/IEHIISI TIO[{9eP-
K/BAIOT OLIMOOYHOCTD MCIIONIb30BAHMS TAKOJ KOHLENIVIN IS IPUHATHA
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IPaKTUYEeCKUX IIPABOBBIX PELIeHNII B HACTOsIIee BpeMs U pacCMaTpPUBAIOT
KOHILIETIIVMIO «KHVDKHOTO» BJIAJIeHVsT VICK/TIOUMTEIbHO KaK HallpaB/IeH)e pas-
BUTUA 3aKOHOmaTenbCcTBa [Anmekcees B.A., 2019: 150].

PaBHBIM 00pa3oM He MOXeT OBbITh IPUMeHEHa KOHI[EMIINSI OTIOCPEOBaH-
HOTO U HEMIOCPeCTBEHHOTO BJIaJieHIsI, IOCKOMBKY, KaK yKaspiBaeT A.H. Jla-
TBIEB, 9TO JMIIATI0 661 cMbIcia HopMy cT. 302 I'K [JlatsieB A.H., 2005: 154],
BeJlb Iiepefiaua HelmoCPeICTBEHHBIM B/IaJie/IblieM BelllVl TPeThbeMY JINILY BCer-
fa OyzieT MPOMCXOAUTD IPOTUB BOIY OIIOCPESOBAHHOTO BJIaJie/blia, B Kaue-
CTBe KOTOPOTO B TAKOM Ka4eCTBe BBICTYIa/ Obl COOCTBEHHUK. VI3/I00keHHOE
yKasbIBaeT Ha TO, 4To Hof BaageHueM B cT. 302 'K ciegyet monnmars Hero-
cpencTBeHHOe (haKTMIeCKOe 0OMaanme, FOCIOCTBO HaJl BElbIo.

2. Kateropusa Bonu

HeopgnosHauHOII Takke B KOHTeKcTe CT. 302 'K ABigeTCs KaTeropus BOIn.
XO0TA BOJA B IIEPBYIO O4epeNib ABIAETCA KaTeropyel ICUX0IOTNYeCKOI Hay-
KI, B IOPUCIIPYAEHLIMN KaTeropys BOIM HAIIOTHAETCS COOCTBEHHBIM COfiep-
xaHneM. Tak, B.A. OvireH3uxT 06061IVT pasIn4HbIe IOAXOAbI K TIOHVMAHVIO
BOJIM: KaK yCuine, ClIoCOOHOCTD, IIPUYNHA, JKeJIaHue, a TAaKXKe IjeJleHarpaB-
JIEHHOCTb, OTMETHUB, YTO /IS IOPUCIPY/EHIMY B OO/IBIINHCTBE C/Ty4aeB Xa-
paKTepHO NMOHMMaHMe Bomy Kak >xemanus [Ovirensuxt B.A., 1983: 10-12].
I[Tpu TakoM IOAXO/ie OKa3bIBAETCS, YTO YC/IOBME O XapaKTepe BBIOBITHA BeI
U3 BJIaJIeHUsI COCTOUT B TOM, JKe/laeT i COOCTBEHHMK, YTOOBI Belllb, COO-
CTBEHHO, BBIObIIA 13 €TO BJIaJieHUs, TO €CTh IPEKPATUIOCh €ro HeroCpes-
CTBEHHOE 00/1ajIaHle BEllbIO.

IlonuMaHMe BO/MM B Ka4yecTBE >KeMaHUA MO3BOJIAET YCIENIHO paspellaTh
OOJIBIIMHCTBO IIPABOBBIX CIIOPOB, KOIJla COOCTBEHHUK yTpadylMBaeT Belllb B
pesynbTaTe IPOTUBONPABHBIX AEVICTBUII TPEThMX /I (Hampumep, Mpy Io-
XUIIEeHNY VIMYIIIeCTBA COOCTBEHHMKA) VIV CAMOCTOSITE/IBHO IepefjaeT Belllb
KOHTpPareHTy BO MCIIO/IHEHNE JOoroBopa. B To sxe BpeMs Takoli OgXO VCIIbI-
TBIBAeT TPYAHOCTH B 60JIee CTIOKHBIX CUTYaL[UAX.

Tak, Hanpumep, B 1. 11 VinpopmanyonHoro nucbMma IIpesugnyma Boic-
mero Apburpaxsoro Cyma Poccuiickoit ®@epepanym (ganee — BAC) or
13.11.2008 Ne 126 «O630p cyaeOHOII IPAKTUKY IO HEKOTOPBIM BOIIPOCAM, CBSI-
3aHHBIM C ICTpeOOBaHVEM MMYIIIECTBA 3 4y>KOTO He3aKOHHOTO B/IaieHNs»” (f1a-
nee — VHpopmaiyonHoe micbMo Ne 126) IpyBefieH CTy4ait, Korja cOOCTBEH-
HMK JMICTpebOBal OT JOOPOCOBECTHOrO IPHOOpeTaTesi MMYILIECTBO, KOTOPOe
OH CaMOCTOSITE/IbHO IIepefjal BO MCIIONHEHVe CyileOHOro pelireHus (KOTopoe, B
CBOIO O4Yepesb, ObIIO OTMEHEHO II0C/Ie TaKOoiI Ieperaun). B manHOM cydae cyp,

2 Becrauxk BAC P®. 2009. Ne 1.
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IPUIIES K BBIBOZY O TOM, YTO MMYILIECTBO BBIOBUIO 13 BlIaJleHMsI COOCTBEHHMKA
TIOMJIMO BOJIV, TaK KaK VICIIOJIHEHVe CYIeOHOTr0 aKTa OCYIIeCTBIIAIOCH IO, yTPO-
3011 IPMMeHEHN IPOLeyPhbl IPUHYAUTEIbHOTO MCTIOTHEHNA.

KBamiukanysa BO3MOXXHOCTY IPVHYUTETBHOTO VICIIONMHEHVS Cy#eOHOro
aKTa B KayecTBe YTPO3bl 1T COOCTBEHHNKA He B IIOJTHOJ Mepe TOYHA, TIOCKO/IbKY
YTpO3y MpeAcTaB/sieT BO3SMOXXHOCTD IIPUBJIEYeHNs] COOCTBEHHMKA K Iopuyde-
CKOJI OTBETCTBEHHOCTH 32 HEVICIIO/HeHNe CyfeOHoro akta. CoOCTBEHHVK Belly
B JaHHOM C/Ty4ae OCO3HaBa/I HeM30EeKHOCTD IIepefiady Bl B3bICKATeI0 He3a-
BIUICHMO OT €T0 BOJIM, IIOCKOJIbKY OJJHOM 13 Mep IPUHYAUTEILHOTO UCIIOTHEHNSA
ABJIAETCA U3DATHE TIPUCTABOM Y JO/DKHMKA MYILECTBA, IPUCYKIEHHOTO B3bl-
ckaremo (1. 4 4. 3 ct. 68 ®enepanbHoro 3akoHa ot 02.10.2007 Ne 229-P3 «O6
VICIIOJTHUTE/IbBHOM IIPOM3BOJICTBE»’), OHAKO B C/Ty4ae HEVICIIOJIHEHNs B HOOpo-
BOJIbHOM IIOpsifike TpeOOBaHMSA, YKa3aHHOTO B VICIIOJTHUTETIBHOM JIOKYMEHTe,
COOCTBEHHVIK BO BCAKOM CTy4ae ObUI OBl IIpMB/IEYEH K IOPUANYECKON OTBET-
CTBEHHOCT B BUJIe B3bICKaHIA VICIIOJTHUTEIBHOTO cOopa.

[l mpusHaHMA Bely BBIOBIBIIE M3 BIafeHNsA COOCTBEHHMKA IO BOJIe
TakKas BOJsA JO/DKHA OBIT CBOOOZHA B cBoeM (DOPMMPOBAaHMM, Ha Hee He
JIO/DKHO OKa3bIBAaThCsI HMKAKOTO BIVSHNSA, KOTOPOe Obl MCKaXKasIo ee Comep-
JKaHMe VIM BBICTYIAJI0 MOTMBOM TaKOTO MENCTBMSA, KOTOPOTO IPYU MHBIX
00CTOATEeNIbCTBAX JIMI0 He XKemano Obl coBepuinTh. HensbexxHocTs npume-
HEHVSI Mep I0PUANYECKOll OTBETCTBEHHOCTM B C/Iy4ae HEMCIIONHeHNA Cye6-
HOTO pelleHNs], HECOMHEHHO, OKa3bIBaeT B/IMAHIE Ha BOJIIO JIALIA.

TeM He MeHee pacCMOTpeHMe BOIM B KaueCTBe >KeTaHMsA B KOHTEKCTe pac-
CMaTpPMBAEMOrO YC/IOBYUA IPUBOANUT K BBIBOJY, OT/IMYHOMY OT TOT'0, KOTOPBII
cogepxutcs B 1. 11 VHpopmannonHoro nucbmMa Ne 126, IIOCKOJIbKY Iiepe-
fada Belly CaMUM JIOJDKHMKOM BO MICIIO/THEHMe Cy[eOHOTro aKTa CBUIETENb-
CTBYeT O Ha/IM4MM y HETro KeJlaHusA NepefaTb UMyllecTBo. IIpnunHbl Takoro
JKeJTaHUs — BO3MOXXHOCTb IPUBJICYEHN K IOPUNYIECKON OTBETCTBEHHOCTI
IIPY HEeVCIIO/THEHNN PelIeHN CyAa B JOOPOBONIBHOM ITOPANKE HAXOLATCS 32
rpaHNUIIaMy COOCTBEHHO JXe/TaHMs ITepejaTh Belllb 1 He BXOJAT B HETO, BCIIEN-
CTBUE Y€ro He MOTYT YYUTBHIBATbCA MIPYU PEIIeHNI BOIIPOCa O TOM, IlepefaHa
I BELb T10 BOJIE VIV IIOMVMO BOJIN.

B TO >Xe BpeMs1 He/b3s He OTMETUTD CIIPaBe[/IMBOCTY BBIBOZIA O TOM, UTO
VIMYILIeCTBO BBIOBUIO 13 BJIafIieHVst COOCTBEHHUKA IIOMUMO BOJIY, IOCKO/IBKY
COOCTBEHHIK XOTsI 1 IIepefiasl Belllb CAMOCTOSTE/IbHO, TaKas Iepefiayda sBJisi-
JIaCh OYEBU/IHO BBIHY>K/[J€HHOI. ITO CTaBUT I0J] COMHEHME MHTepIpeTalio
BO/IN B KauecTBe XefaHuA B KoHTeKcTe ¢T. 302 I'K 1 ogHOBpeMeHHO cBUfie-
TENIbCTBYET O TOM, YTO KaTerOpyisi BO/IM Ha BBIOBITIE IMYIL[ECTBA U3 BJIaJIeHNUs
coOCTBEHHIVKA MeeT 6ortee CTIOKHOE COfiep>KaHue.

> C3 P®D.2007. Ne 41. Cr. 4849.
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Hecmorps Ha yOequTenbHOCTD BBIBOJA CY/ia, YTO MIMYILECTBO BBIOBIIO U3
B/IaJleHNsA COOCTBEHHMKA IIOMMMO BOJIM BBUJY YTPO3bl NPMMEHEHUs IIPO-
Iefypbl IPUHYAUTENIbHOTO UCTIONHEHNA, @ PAKTUIECKN — YTPO3BI NIPUBJIe-
YeHUsI K IOPUANYECKON OTBETCTBEHHOCTH, TAKO! TOMIXOJ] COZIEPXKUT B cebe
HEeKOTOpble poTuBopeuns. [Jo6poBonbHas nepeada cCOOCTBEHHUKOM MMY-
1[eCTBa 10 JOTOBOPY B TAKOM CJTy4ae TaKXKe JO/DKHA OBITh pacCMOTpPeHa Kak
COBepIlleHHasI He B COOTBETCTBUU CO CBOOOIHOI BO/EN COOCTBEHHMKA 10
CTIEAYIOIVIM IIPMYVHAM.

HewncrnonHenne 00s3aHHOCTM IO Iepefade Belly BO VICIIOTHEHME [O-
roBOpa SIB/ISIETCSI OCHOBAaHMEM MJIsl MPUBIEYEHMUsI JODKHUKA K TPaK[aH-
CKO-IIPaBOBOII OTBETCTBEHHOCT. [1039TOMY IIpM 3aK/TI0OYE€HNN OTOBOPA, 110
KOTOPOMY COOCTBEHHVK 00s3aH IlepefjaTh MMYIIECTBO, CYLIeCTBYeT yrposa
IpUMeHeHMs K COOCTBEHHUKY Mep OTBETCTBEHHOCTH 3a HEMCIIO/HeHye 0051-
3aTe/IbCTBA (HAaIlpuMep, BO3MellleH)e YObITKOB, BBIIIATa HEYCTONKIN).

Takum o6pasom, B OTHOLIEHUN COOCTBEHHMKA MOTYT OBITH IIPUMEHEHBI
Mepbl IOPUANYECKOl OTBETCTBEHHOCTV KaK 3a HENCIONHeHMe CyfeOHOro
aKTa, TaK U 32 HEeVCIIOTHEeHJe IPaXJaHCKO-TIPaBOBOTO 00s13aTenbcTBa. Pas-
NMYYe COCTOUT JIUIIDb B BUJE OPUANIECKON OTBETCTBEHHOCTH, K KOTOPOIl
MO>XeT OBbITb IpUBJ/IeYeH COOCTBEHHIK BeIM B CTy4yae He>KeTTaHNU IIepefjaTh
ee TOOPOBONIBHO: K TPaXk/JaHCKO-IIPABOBOI MM aJMUHUCTPATUBHOI. XOTS
oba BMIa IOPUMYECKON OTBETCTBEHHOCTM MCIO/NB3YIOT pasIMyHble Mepbl
IOPUAMYECKOTO BO3JIEVICTBYA Ha IPAaBOHAPYIINTENA, CYIIHOCTHBIX pasjnd-
HBIX MEXJy HUMU He UMeeTCs, B CBA3M C YeM KBaIMpUKaIMa XapaKTepa Bbl-
OBITMA MMYILECTBA U3 BIaeHNA COOCTBEHHMKA He MOXKeT ObITh IIOCTaB/IeHA
B 3aBJCYMOCTD OT BUJIa IOPUNYECKOI OTBETCTBEHHOCTH, K KOTOPOII MOXKET
OBITH IpUB/IeYeH COOCTBEHHUK.

Tem He MeHee BO3MOXXHOCTD IIPUBJIEYEHMSI COOCTBEHHMKA K Tpak/jaH-
CKO-TIPaBOBOJI OTBETCTBEHHOCTH 3a HEWCIIOJIHEHMe 00sS3aHHOCTY TepelaTh
VIMYIL[ECTBO OCTAeTCs BHE IIOJIS 3PEHMs MCCIefoBaTeNell, a KBamupyuKamys
Hepefiayy BeIly MO OTOBOPY COOCTBEHHMKOM KaK BBIOBITVE MIMYIIECTBA U3
BJIaJIeHMsI TI0 BOJIe He TOfiBepraeTcss coMHeHno. OIHAKO, eC/ UCXOAUTD U3
TOTO, YTO BO3MOXKHOCTD IIPUB/IEYEHNS K IOPUNIECKOIT OTBETCTBEHHOCTH 32
Hellepeyjayy Belll) OKa3bIBaeT BIIMAHNE Ha BOI0 COOCTBEHHMKA, TO IIepefady
VIMYIIIECTBA 10 JOTOBOPY OYEBUIHO CIeflyeT KBanmupUIMpOBaTh KaK COBEp-
IIEHHYIO IIPOTUB BOMIY COOCTBEHHUKA.

V3no>xeHHOe TOAYepKMBaeT CIIOPHOCTD apTyMeHTALNI, IOCTPOEHHON Ha
B3aJIMOCBSI3Y BO/IY COOCTBEHHVKA U BO3MOXKHOCTY IPVYMEHEHVS Mep I0ph-
ANYECKOl OTBETCTBEHHOCTHU, HO OJJHOBPEMEHHO CBUJETENbCTBYET O HE0O-
XOIMMOCTH O0iee Cofiep>KaTeNbHOTO aHa/MM3a KaTeropuiy BOIM Ha BbIOBITHE
VIMYILeCTBA 3 BIaJIeHNsA COOCTBEHHMKA.

Mesxy TeM IIpy CONTOCTABIeHY JOOPOBOIBHOI IIepefad UMYIIECTBa BO
JVICIIOJTHEHYIE JIOTOBOPA VM pelIeHNs CyJa OYeBMIHO pasjyyue B OCHOBAHUY
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nepenayy MMYILIECTBA: eC/IY JOTOBOP BCEra BO3ZHMKAET II0 BOJIE COOCTBEH-
HVIKa ¥l IMEHHO COOCTBEHHVIK IIPMHUMAeET 0053aHHOCTD U IIPOSB/ISAET BOMIO
nepesaTh Belllb, TO CyfeOHOe pelleHNe, KOTOPbIM COOCTBEHHUK NMPUCYXIEeH
K TIepejiade Bely, IPUHIMAETCSI HE3aBMCUMO OT BOJIV COOCTBEHHMKA U JTaKe
BOIIPEK eit. B mepBoM crrydae oroBop 3akiodaeT B cebe aBTOHOMHYIO BOJTIO
CyObeKTa OTHOCUTEIBHO IIepefjadil, B TO BpeMsl Kak BO BTOPOM TaKasi BOJIS
OTCYTCTBYeT. B cBsA3M ¢ 3TMM mepepadya MMyIIeCTBa B Ka4eCTBE VICIIOTHEHNS
00513aTe/IbCTBA COOTBETCTBYET BBIPAXKEHHOI COOCTBEHHUKOM paHee B JJOro-
BOpe BOJIe, B TO BpeMs Kak Ilepefiaya MMYIIeCTBa B IIOPsAAKe UCTIOTHEHNS Cy-
IeOHOTO pellleHMs] OYeBULHO PACXOAMUTCS C BOJIEl COOCTBEHHMKA, KOTOPBI
He KeJlaJl IPUHATNA IPOTUB cebs cyfebHoro pemennus. Takum o6pasom, pe-
IIeH}e BOIIPOCA O XapaKTepe BOMIY Ha BBIOBITIE IMYIIECTBA HAXOAUTCS He B
CaMOM aKTe Ilepefiauyl MMYIIeCcTBa OT COOCTBEHHMKA K TPeTbeMy NUIY, a B
OCHOBAHUY TAaKOJl Ilepefadylt, B YaCTHOCTM, 3aK/II0YaeT /1) TaKOe OCHOBAHME
BOJII0 COOCTBEHHMKA VN HET.

ITpyu 5TOM BO3MOXXHOCTD UCTPeOOBAHNS UMYIECTBA OT ZOOPOCOBECTHOTO
npuobpeTatens B CBA3Y C OTMEHOI Cy/leOHOTO aKTa KaXKeTCsl CIIOPHOIA, 1M0-
CKOJIbKY BO3HMKAIOIIIVI€ B CBSI3M C MICIIONTHEHMEM CY/ieOHOTO aKTa OTHOLIEHVIS
ABJISIIOTCS MIPOLIeCCYaNbHBIMMY, B CBA3M C YeM IPUMEHEHMIO TTOJJIeXKAT COOT-
BETCTBYIOLYe HCTUTYTBI I HOPMBI IIPOLIeCCYaIbHOTO IIPaBa, ONpeesiaio-
1jyie TOCTIeNICTBUA VCIIONHEHNA OTMEHEHHOTO CyIeOHOTO aKTa, B YaCTHOCTH,
VHCTUTYT IOBOPOTA UCIIOTTHEHM CyAeOHOro akTa. Takoil IIoAxoy MpefcTaB-
JISIETCST He TONBKO TeOPeTHYEeCKU BepPHBIM, HO ¥ 0OOCHOBAHHBIM C ITOJIUTH-
KO-IIPaBOBOJ TOUKM 3PEHsI, IOCKONIBKY MCTpebOoBaHue OT JOOPOCOBECTHOTO
npuobpeTaTens Belly, IepejaHHOl B IOPs/IKe MUCIIOTHEHUs CyeOHOro pe-
IIeHVs, XOTS OBl 1 OTMEHEHHOTO BIIOCTIEICTBUM, K&XKeTCs HeCIIPaBeIVBbIM,
HIOZIPBIBAET JIOBepMe K CY[eOHON CUcTeMe U MHCTUTYTaM TOCyHapCTBEHHON
BJIACTH, a TaKKe He obecreyyBaeT HEOOXOAVMYIO CTaOVMIBHOCTD IPakKaH-
CKMX NPaBOOTHOIIEHNII, TOCKOIbKY CTaBUT IIOJ COMHEHNe IpuobpeTeHue
VIMYILIeCTBA, O/Ty4YeHHOTO Ha OCHOBAHMM Cy/leOHOTO aKTa.

3. Bong co6CcTBEHHUKA NPU HaNN4Ynn
MHOro yrnpaBoOMOY€HHOrO0 sinua

B KoHTekcTe Bompoca O XapakTepe BBIOBITUs Bely M3 BIafeHus: cob-
CTBEHHMKa IpecTaBiseT uHTepec Omnpenenenne CymeOHOI KO/Iernm Io
rpaxgaHckuM genaMm BepxosrHoro Cyma Poccuiickoit @enepanym (mamee —
Bepxosubiit Cyp) ot 12.12.2017 Ne 5-KI'17-214, B KOTOpPOM CYJ YKa3aj, 4To
CIIOPHOE VIMYIL[eCTBO, Ha KOTOPOe CyAeOHbIM pelleHneM 00palleHo B3bICKa-
HIe, B CUJIY 3aKOHA ObUIO IlepeflaHO OPraHN3aToOPy TOPTOB I OTYYXKAEHNS
Ha TOprax, I09TOMY BO3pa’keHMsI COOCTBEHHMKA MMYIIEeCTBA OTHOCUTETIBHO
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HNPUHYAUTEIbHON NMPORAKN KBapTUPBL HE MOTYT CBUJETEIbCTBOBATD O TOM,
YTO MMYILECTBO BBIOBIIO M3 BIaJieHN IIOMVMO BOJu®.

daxTyyecky yKasaHHBIN MTOAXOJ, COCTOUT B UTHOPMPOBAHMM BOMU CO0-
CTBEHHMKA J|JIS1 1ie7Iell pellieH s BOTIPOCa O 3aIiTe JOOPOCOBECTHOTO IMPro6-
peTaTess ¥ HeIPVHATHUM CYOM BO3paXKeHNII COOCTBeHHNKa. Takoe pemnreHne
OYEeBU/JHO NPOAMKTOBAHO HEIleeCOOOPasHOCThIO y4eTa BOMM COOCTBEHHM-
Ka, Beflb HE3aBMCUMO OT IPU3HAHMUA TOPTOB HENEICTBUTEIbHBIMU MMYIIe-
CTBO He MOIJIO BEPHYTbCS K COOCTBEHHUKY, TaK KaK MOJIIEXaIo IpofaXxe Ha
IIOBTOPHBIX TOPIax.

Taxoit mopgxop BXoguT B o4eBMUAHOe ImpoTuBopeudne co ct. 302 I'K, mo-
CKOJIBKY y4eT BO/IM COOCTBEHHMKA B OTHOLIEHWM BBIOBITUA MIMYIIECTBA U3
B/IafIeHVIs1, COIJIACHO TEKCTY HOPMBI, sAB/IseTCsl 00s13aTenbHbIM. CriefyeT mpu-
3HATb, YTO BBIBOJ] Cy/ja 00 UTHOPMPOBAHWM BO/IV COOCTBEHHMKA B IIPUBEJIEH-
HOJI CUTyallM! ABJIAETCA OMIMOOYHBIM, Mn60 6ykBambHbIN TeKcT cT. 302 'K
He OTPakaeT ee eVICTBUTEIbHOTO COJEeP>KaHUA.

ITo muennio M.A. Epoxosoii, nogxon Bepxosrnoro Cyja B JaHHOM [iefie
MOYXHO 00OOCHOBATb TeM, YTO BOJIS O/DKHMKA B MCTIOTHUTE/TBHOM IIPOU3BOJI-
CTBe 3aMellaeTcs BOJell Cy/ie0HOTo MPYCTaBa-VICIOHNATEIS, IOITOMY IIepe-
flaya MMYIecTBa MIPOMCXOANT Kak Obl 0 Bonme Ho/bkHuKa [EpoxoBa ML.A.,
2018: 15]. OpHako Takoe 060CHOBaHME He KaXKeTCs YOeAUTeIbHbIM, II0CKOTIb-
Ky OTHOILEHN, CBSI3aHHbIE C IIepefiadell MMYIecTBa CyAeOHbIM IIPUCTaBOM,
ABJIAIOTCA MYOINYHO-IIPAaBOBBIMH, B TO BpeMs KaK OTHOILIEHN:A B CBA3Y C 3a-
IMTOV JOOPOCOBECTHOTO MPHOOpeTaTesl SIBIAITCS IPasKIaHCKO-IPABOBBI-
MU, ¥ pe/IeBaHTHOM JO/DKHA OBITh BOJISI YaCTHOTO CYO'BEKTa, a He JTO/DKHOCT-
HOTO JIMIIa TOCYAapCTBEHHOTO OPraHa, IefICTBYIOLIEro B paMKax MyOIMYHbIX
npaBooTHoueHui1. Kpome TOro, cyeOHbI IpKCTaB-MICIONTHUTENb B PaMKax
TaKUX IYOIMYHBIX IIPABOOTHOLIEHWI IIepefiall MMYIIEeCTBO OPTraHU3aTopy
TOPTOB, KOTOPBII 3aTeM CAMOCTOATEIbHO MPOBE/ COOTBETCTBYIOLNE TOPIU
IO MPOiayKe IMYIIEeCTBa U Iepefja ero MOKyIarento. B TakoM ciydae rpax-
[IAHCKO€e NPABOOTHOIIEH)E BOSHMKACT C IPOBefieHMeM ITyOIMYHbIX TOPrOB,
KOIZIa YIPaBOMOYEHHBII 3aKOHOM OPraHM3aTOp TOProB COOCTBEHHO Opra-
HIU3YET U MPOBOAUT TOPTM M II0 UX Pe3ylbTaTaM 3aK/II4aeT JOrOBOp KYII-
JIU-TIPOZLAXKIA.

[TpyHyMNManbHOE OTAMYME JAHHON CUTYallMM OT M3JIOKEHHOI B I 11
udopmanmonHoro nucbMa Ne 126 B TOM, YTO B HACTOALIEM CTydae UMYILe-
CTBOM PacIOPsKaIOCh JIULO, YIIOTHOMOYEHHOE Ha 3TO 3aKOHOM, T.€. YIIpa-
BOMOYEHHBIII OTYY>X/IaTe/lb, KOTOPBIN B/IaJie/l Belljblo 3aKOHHO. OCHOBaHNEM
nepefady Belly BO BIAJJeHNeE ABJIAICA JOTOBOP KYIUIN-IIPOJLAK!, IIOLIIVICAH-
HBIII OPraHM3aTOPOM TOPrOB C IOOeAVTeIeM TOPrOB, YTO CBUJETEIbCTBY-

* CIIC KoncynprantlImoc.
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€T O TOM, YTO VMMYIIeCTBO BBIOBUIO M3 BJIa[ieHUs OpPTaHM3aTOpa TOPTOB 110
ero Bose. Takum 06pa3oM, B aHAIM3UPYEMOJ CUTYAIVV IPUCYTCTBYIOT JiBa
YIIPaBOMOYEHHBIX JINIIA: COOCTBEHHVK M OPraHMU3aTOP TOProB, OAVH M3 KO-
TOPBIX OTYY>KJaeT Belllb. B TakoM ciyyae UTHOPMPOBaHME BOMM OJTHOTO U3
HIX Ka)XeTCsA BEPHBIM, IIOCKO/IbKY B TO K€ CaMO€e BpeMs IIPUCYTCTBYET BOJIA
IPYTOro yImpaBOMOYEHHOTO CyObeKTa, KOTOPBIN BJIajieeT BELIbI0 HAa 3aKOH-
HOM OCHOBaHUIL.

B cBeTe 13710)XeHHOTO 000CHOBaHME BO3MOXKHOCTU UTHOPUPOBAHS BOMU
COOCTBEHHMKA MOXKET COCTOSITH B TOM, YTO HEOOXOJVMBIM SIB/ISIETCS XapaK-
Tep BOJIY He UCK/IIOYUTEIBHO COOCTBEHHNKA, @ YIIPAaBOMOYEHHOTO JINIIA, OT-
YY>KJAIOLIETO BeIlb: eCIM Belllb OTYYX/eHa JII0OBIM YIIPaBOMOYEHHBIM Ha
9TO JMLOM U IepeflaHa MM II0 BOJIE BO BJIaJleHME TPETbEro JINIA, KOTOpoe
LU OTCYTCTBUY IepeXofia K HeMy IIpaBa COOCTBEHHOCTM OTYY>KAAeT U Ie-
pefaeT MMYILECTBO BO BJIajieHNe JOOPOCOBECTHOrO NMpuobpeTares, TO MO-
CIIEMHUI MOMIEKUT 3amuTe. B TakoM cIy4ae MpoTUBOpednit Mexpay 1. 11
Vndpopmannonnoro nucbma Ne 126 n Onpenenenuem Cyne6HON Kommernu
0 rpaXpaHckuM genam BepxosHoro Cypma ot 12.12.2017 Ne 5-KI'17-214 He
VIMEETCH, TIOCKO/IbKY B IIEPBOM CJIy4ae MMYIECTBO Ie€peaBaaoCch Ha TAKOM
OCHOBaHUY, KOTOPOE BO3HMKIIO IIPOTYUB BOJIM ITePEA0IIEro Bellb COOCTBEH-
HIIKa, B TO BpeMs KaK BO BTOPOM CTy4ae OCHOBaHMe — JOTOBOP KYIUIN-IIPO-
JaXV — BO3HMKJIO II0 BOJIE JINIIA, YIIPABOMOYEHHOIO Ha OTYY>K/I€HNE BEIN.

4. Bong Ha BbIObITUE BelLU U3 BNnageHus
M BOJISI HA OTYYXXAEeHUue

V3no>xeHHOe, OfHAKO, He O3HAYaeT OTOXKJECTB/ICHMs BO/IU Ha BBIOBITIE
Bell[V U3 BIaleHus ¢ Bosell Ha (OpMUpOBaHye OCHOBAHMS ITepefjauyl Belly.
CoOCTBEHHNIK, 3aK/II0Yas JOTOBOP O Ilepefiade VIMYIIECTBA, IMEET BOJIIO Ha
BO3HUKHOBEHJE COOTBETCTBYIOIETO T'PaXX[JaHCKO-IIPAaBOBOTO 00s13aTeNb-
crBa. Takas BO/IsI OTpaXKaeT ero yKeylaHye OTHOCUTEIbHO HACTYIUICHNUS I0PI-
AMYeCKMX MOCTefCTBIUIL. Bojisi Ha BBIOBITIE MMYILIECTBA 13 BIAJIeHUsI OTHO-
cuTCs K obrmactut pakTa M OTpakaeT JKelnaHue COOCTBEHHMKA OTHOCUTETbHO
HEIOCPeiCTBEHHOr0 (PaKTNUeCKOoro obnmafanms Belblo. [[Be Bomu 6113K0
HOJIXOZAT APYT K IPYTY, HO He SBIAIOTCS TOX/EeCTBEHHBIMA.

Heo6xoauMocTpb onpefeneHus BOIU B OTHOLIEHUY (aKTUIECKOTO COOBI-
TV — BBIOBITISA BEIlM U3 BIafleHNs — He CIy4aiiHO U IIPeCTaB/IAeTCS 3aK0-
HOMEPHBIM CJIefICTBMEM TOTO, YTO JOOPOCOBECTHBIN IpUOOpeTaTe/Ib OTyYa-
eT Belllb OT JINIa, KOTOPOe He MIMeeT IpaBa Ha OTYY)X/JaeMOe VIMYILeCTBO, U
AB/sAeTCA aKTUYeCKuM npruobperareneM umyinectsa. [IpaBo co6cTBeHHO-
CTI Ha UMYILECTBO y ZOOPOCOBECTHOTO IpMOoOpeTaTe/s BOSHUKAET He BCIIEN-
CTBMe TIepexofa IIpaBa Ha OCHOBAHWM CHIeIKY (psifia CHeNOK), a B pe3y/braTe
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COBOKYIIHOCTYU I0puandecKux (pakToB. B cBs3y ¢ 9TMM BOJIA Ha cOBeplleHMe
CHe/NKM COOCTBEHHVKA He MOXKET VIMETh PELIAIONIero 3Ha4eHVs, IOCKOIbKY
He cfie/iKa obecredrBaeT BOSHMKHOBEHME ITpaBa y JOOPOCOBECTHOTO MPpHo6-
peTaTesis, B CBA3M C YeM KaKOM-/MOO0 IOPOK BOMIY IPY COBEPLICHUN CHENKN
OKa3bIBAeTCs VIPPETeBAHTHBIM.

BByny n3/105keHHOTO SB/IAETCA BepPHBIM yka3aHMme B II. 39 [ToctaHOB/IeHNA
[Tnenyma Bepxosroro Cypna Ne 10, [Tnenyma BAC Ne 22 ot 29.04.2010 «O He-
KOTOPBIX BOIIPOCAX, BO3HUKAIOUINX B CYAeOHOI IPaKTVKe Py pasperieHnn
CIIOPOB, CBSI3aHHBIX C 3aIINUTON IIpaBa COOCTBEHHOCTY ¥ [PYIMX BEIIHBIX
npas»’ (ganee — [Toctanosnenne Ne 10/22) o ToM, 4TO HeleICTBUTETBHOCTD
CIe/IKM, BO UCTIO/THEHMEe KOTOPOIl IIepeflaHo MMYIIeCTBO, He CBUETeTbCTBY-
eT cama 110 ce6e 0 ero BBIOBITHM U3 BIaleHNs IepefaBIIero 9TO MMYIeCTBO
muua nomumo ero Bom. CygaM Heo6XOAIMO YCTaHaB/IUBATb, ObIIa 11 BOJIA
COOCTBEHHVIKA Ha Ilepefiaqy BIafleHVIs] IHOMY JIUILY.

HecmoTps Ha ykasaHHOe pa3bsCHEHMe, CyAbl VIHOIJIA BCTPEYAIOT TPY/-
HocTy iuddepeHanyy BOM Ha OTYYKAEHVE By ¥ Ha BBIOBITVE Bl
"3 BIaJieHNA. XapaKTepHbIM NpuMepoM sAbjsAeTca 1loctanosnenue Ilaroro
apOUTPaXXHOTO aIeJULALIOHHOTO cyfa oT 25.01.2022 Ne 05AT1-8311/2021 1o
meny Ne A24-2989/2021, B KOTOPOM YKasaHO, YTO «... BHIOBITVE MMYIECTBA
IIOMMMO BOJIV COOCTBEHHMKA MIMeeT MeCTO He TOIbKO IIPY XUIEHUY, HO 11 B
pesy/braTe MHBIX AEVICTBUIL, HAIIpMMep P peannsanyuyl MMYyIIecTBa, K-
00peTeHHOT0 Ha OCHOBAHMMU CHE/IKM C IOPOKOM BOJM (COBEPILIEHHOIT TOf,
B/IVSTHVMEM HAcWINs, OOMaHa, CTeYeHNs TSDKEIBIX 00CTOSTENbCTB)»C.

[Tpu 3TOM B IOPMAMYECKOIT TUTEpaType BOJSA Ha BBIOBITVE BElIM 13 BiIa-
IeHVs TOMEHsIeTCsl BOJIENl Ha OTYY)XK/leHMe MMYylecTBa. Tak, Hampumep,
aHa/MM3UpPys paccMaTpuBaeMoe ycnoBue, [1.A. CTpe/IbHUKOB yKa3bIBaeT, YTO
«KOTJ]a IMYIIECTBO IePecTasIo MPUHAIIeXaTh COOCTBEHHMKY 0e3 ero xera-
HVIS, TO TaKOe VIMYILECTBO BCETZa IOJISKNT BUHMKALMY HE3aBJMCUMO OT
dbakTopa 10O6pOCOBECTHOCTY MpUOOpeTaTes WIN BO3ME3THOCTY MPUoOpe-
teHus» [CrpenbHukos I1.A., 2021: 53]. Bons B faHHOM ciTy4yae paccMaTpuBa-
eTcs B TPAIUIIIOHHOM JIJIA I0PYICIIPYAECHIINY CMbICTIE >KeTIaHM A, OfHAKO BOJIA
Ha BBIOBITIIE BEIlM U3 BIafIeHNsI CMEIIBAeTCs ¢ BOJIel Ha IIpeKpallieHNe Ipa-
Ba COOCTBEHHOCTH.

Takoit mogxoy He/b3sl IPU3HATh BEPHBIM, TaK KaK MMYIIECTBO IIepecTaeT
IPUHAIJIEKUT COOCTBEHHUKY IO XKETaHMIO JIVIIb B CTy4asX CaMOCTOATENb-
HOTO PacCIopsDKeHMsI COOCTBEHHVIKOM MMYILECTBOM, B TO BpeMs KaK IIPUCBO-
eHJe Bely COOCTBEHHMKA TPETbJMU JIMIIaMy BCerja IIPOMCXOAUT BOIIpe-

> Poccwmiickas rasera. 2010. Ne 109. 21.05.

¢ TTocraHosenue [1sTOr0 apOUTPAXKHOTO ANEUIILMOHHOrO Cyfia oT 25.01.2022 Ne 05AT1-
8311/2021 mo menmy Ne A24-2989/2021 // CIIC Koncynprantllmoc.
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KU JKEMTaHMI0 COOCTBEHHMKA. BerecTBMe 9TOro Takoil MOAXOJ MCKIIOYaeT
3aIUTYy JOOPOCOBECTHOTO NIpHobpeTaTensd, KOTOPBI IprobperaeT MpaBo
COOCTBEHHOCTM Ha VIMYILECTBO BOIIPEKM >KeJIAHMIO COOCTBeHHMKA. Takum
obpasoMm, mpeKpaileHre mpaBa COOCTBEHHOCTH IO >KeJITaHUI0 COOCTBEHHNMKA
KaK yC/IOBME 3aIUTHI JOOPOCOBECTHOrO IpuobOpeTaTess MNIIano ObI BCAKO-
IO CMBICTIA CYI[eCTBOBaHNe MHCTUTYTA 3aLIMThI JOOPOCOBECTHOTO Iprobpe-
TaresA. PeeBaHTHOI [ Liesieit 3alUThl JOOPOCOBECTHOTO puobperaresns
ABJISIETCS TOJIBKO BOJISL Ha BBIOBITYIE BEIY M3 BIIaJICHUA.

CMelieHne BOMM Ha BBIOBITIE BElM U3 BIAJICHUA U HA ee OTYYXJeHue
pomyckaercs takoke B O630pe cyneOHOI IPaKTUKY TI0 Jie/laM, CBA3aHHBIM C
ucTpebOBaHMeM XIIBIX IIOMEIeHNIT OT J0OPOCOBECTHBIX IpuobpeTaree,
IO ¥ICKaM TOCY/JapCTBEHHBIX OPTAaHOB ¥ OPTaHOB MECTHOTO CaMOYIIpaB/IeHNsA
(yrB. IIpesupmymom Bepxosnoro Cygma P® 01.10.2014)". Tak, IIpesuguym
Bepxosaoro Cypma B O630pe ykasbIBaeT, YTO B cUTyauum, korga Poccmii-
ckas Penepauns, cyobexkt PO, MyHnunmnanbHoe o6pa3oBaHye He SABIATNICH
YYaCTHUKOM JIOTOBOpA IIepefiauyl >KMIOTO IOMeIIeHUs B COOCTBEHHOCTD
rpakKIaHNHa, OHAKO IIPAaBO COOCTBEHHOCTH Ha 9TO XKIIOe ITIOMelleHNe OBbIIo
3apeTMCTPUPOBAHO 33 APYTUM JIUIIOM, KOTOpOe B JlaJbHeillIeM IPOu3Besio
ero OTYYXJieHue, CY[bl IPUHMUMAIOT pelleHre 00 MCTpeGOBaHMM >KUIOTO
HIOMeEIL|eHNsA, B TOM YUCTIe OT HOOPOCOBECTHOTO NpHrobpeTraTess, Tak Kak B
YKa3aHHOM C/Ty4ae BBIOBITYE UMYIIeCTBA U3 BIaleH1si COOCTBEHHMKA IIPOMC-
xopumo nomumo ero Bonu. Kak BupHo, [Ipesunnym Bepxosraoro Cypa fenaeTt
CYILIeCTBEHHBIN aKI[eHT Ha TOM, YTO ITyOIMYHO-IIpaBoOBOe 0Opa3oBaHye He
ABJIAJIOCH CTOPOHOIL IOTOBOpPA IIepefjadl )XIMIOTO IIOMEIeHUsA B COOCTBEH-
HOCTb, IIO[MEH:A TeM CaMbIM BOJII0 Ha BBIOBITHME BEIIM U3 BIAJCHNA BOJIEN
Ha 3aK/IIOYeHIe JOTOBOPA 00 OTYYX/IEHUN BelllVl, HeCMOTPA Ha TO, YTO perie-
BAHTHOII ABJIAETCS TONIbKO IIepBasi BOMIA.

He Bcerma TOYHBIMM OKa3bIBAIOTCS M TEKCTHI CY[ieOHBIX aKTOB, IPUHU-
maembIx BepxosubiM Cynom. Tak, Hanpumep, B onpenenenun ero Cype6HoI
KOJUIETVV TIO TPKAAHCKVM fientaM oT 14.12.2021 Ne 18-KI'21-137-K4® ykaza-
HO, 4TO B cuny cT. 302 'K PD oTuyxzeHne uMyniecTBa yIoJTHOMOYEHHBIM
IpefcTaBUTe/IeM COOCTBEHHVKA HeNMb3s IPU3HATh COBEPLIEHHBIM ITOMUMO
ero Bonu. Takoil MOAXON He ABJAETCA TOYHBIM, TOCKOIbKY Ha/MN4Ne y ML
IIOJIHOMOYMII Ha OTYY>KJIEHME Bellll, T.e. Ha COBEPIIEHNME CHIeTIKM 00 OTUYX-
[eHNN BelY, CaMo II0 cebe He O3HAaYaeT BBIOBITVA BElM M3 BIAJEHUA COO-
CTBEHHMKA IO €ro BOJIe, TaK KaK BOJIA HA COBEpIICHNE CAENIKU 00 OTayX/e-
HVM 11 BOJLA Ha BBIOBITIIE BElllM 13 B/IaJieHNA He TOXXAeCTBeHHbI. CoBeplIeHIe
YIIOTHOMOYEHHBIM IPefCTaBUTENIEM CAEIKM 00 OTYY>KIeHUM UMYILEeCTBa He

7 Bromnerensb BepxosHoro Cypa P®. 2015. Ne 2.

8 CIIC KoncynbrantlImoc.
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IpeKpallaeT BlajleHNnsa COOCTBEHHNUKA ITOCTO/NbKY, IOCKOJIbKY COBEpIICHNE
IOPUAMYECKON CICTKY BOOOIIe He ITpeKpalaeT BaafgeHns. [Iia paspenieHnsa
BOIIPOCA O HA/IMYMM YCIOBUA JIA 3aIUTBL JOOPOCOBECTHOTO Mpuobperare-
JIA B CJTy4ae OTYYXK/IeHNS BelllM IpeficTaBUTeIeM HeOOXOAUMO YCTaHOBUTD,
mepefaBan M cOOCTBEHHMK Belllb BO BJIafieHNe HPeACTaBUTEII0 WM IpPO-
JOJDKWI B/IaJIeTh CaM, HaJie/lMB MPefiCTaBUTeA TOTbKO IIOTHOMOYMEM Ha 3a-
K/II0YeHMe JOTOBOPa, U He 3aBJIajiesl M MPefiCTaBUTEb BElbi0 IPOTUB BOJIN
COOCTBEHHIKA.

ITo M3/10>)KEeHHBIM IPUYMHAM C/IE[IYeT COIIACUTBCS C IIPABOIPUMEHNTE Ib-
HOJT IIPAKTUKOI B TOM, YTO UMYIIECTBO CYNTAETCS BBIOBIBIINMM U3 BIaJ€HNs
II0 BOJIe COOCTBEHHNUKA B pe3y/IbTaTe AEVICTBUII TPETbUX /ML, €CIM TAaKOe
TpeTbe IO HepeaBaslo Bely 0 IPochOe WK ¢ BefoMa COOCTBEHHVIKA NN
JnIa, KOTOPOMY COOCTBEHHMK IIepefiasl Bellb BO BIajeHme’.

B T0 >Xe Bpemsa KaTeropm4eckui BbIBOJI, YTO BOJIA Ha COBEPIUEHME CHeN-
KU 1 BOJISI Ha BBIOBITHE BelllM U3 BIAafeHMs IPECTAaB/IAI0T CO00l pasHble
II0 COfIep>KaHMIO BOJIM, He O3HAYAeT, YTO B KaXK/IOM C/Iydae HeOOXOAMMO OT-
IIeTIBHO OT BOJIM HA COBEpIIEHNe CHe/IKY YCTAaHAB/IMBATh BOJIO HA BBHIOBITIIE
yMylecTBa 13 BrajgeHus. CylecTBylolye y 1A HOPOKM BOIU MOTYT OBITh
06YyCIOBIEHBI TAKUM IICHXNYECKUM COCTOSHUEM, KOTOPOe IPMHIUIINATBHO
VICK/TIOYaeT OCO3HAHHOE ¥ CBOOOIHOE JKe/laHMe CyObeKTa OTHOCUTEIbHO de-
ro-mm6o. He 3ps puMckas 0pUCIPYAEHINS UCXOAWIA U3 TOTO, YTO 6e3yM-
HbIIT He MeeT Boyu (furiosi nulla voluntas est).

ITo M3710>KeHHBIM NIPUYMHAM C/IefyeT NIPU3HATh BEPHBIM NoAX0x Bepxos-
Horo Cyia, COITIaCHO KOTOPOMY MMYIIECTBO, OTYY)KJeHHOE COOCTBEHHIKOM,
He ITOHMMABIINMM 3HaueHMe CBOMX JISVICTBMII ¥ He CHOCOOHBIM PYKOBOJMTD
VIMI B CUJTY TICUXMYECKOTO PAcCTPOICTBA, MOXKET OBITh MCTPeOOBAHO OT J10-
6pocosecTHOro Ipuobperarend’’. B Takyx cryyasx o4eBMIHO, YTO IPY Ha-
JINYNY ICUXNYECKOTO PacCTPONCTBA, KOTOpOe MPUHINIINATIBHO UCK/TIOYaeT
BOJIIO COOCTBEHHMKA M SBJIAETCS OCHOBAHMEM JUIA IPU3HAHMA CHENIKU He-

° Cm.: Onpepenenne Cyne6HOI KOMIErUY IO TpaXKJaHCKUM AenaM Bepxosroro Cyna PO
ot 29.08.2023 Ne 18-KI'23-105-K4; Omnpenenenne Cyne6HOI KOUIETUI [0 TPXKFAHCKUM Jie-
nmam Bepxosnoro Cyga PO or 28.02.2023 Ne 19-KI'22-40-K5; Onpepenenne CyneOHOI Komte-
UM 1O TpaKAaHCcKuM fenaM Bepxosroro Cyza P® or 31.05.2016 Ne 14-KI'16-9; Onpenenenne
Cyne6HOI KO/UIern 1o rpaXgaHcKuM fienam BepxosHoro Cya PO ot 24.02.2015 Ne 5-KI'14-
175 u mp.

1 Cm.: Onpepenenne Cyzne6HOI KOIernn MO rpakgaHcKuM fenaM Bepxosnoro Cynma
P® or 29.11.2016 Ne 78-KI'16-61; Onpenenenne CyneOHOI KOIETUN 110 TPAXKAAHCKIM fie-
nam Bepxosroro Cyma P® or 03.04.2018 Ne 2-KI'18-1; Omnpepnenenne Cyne6HOI Komlernm
1o rpaxzanckum jienam Bepxosnoro Cyma P® ot 29.09.2015 Ne 2-KI'15-14; Onpenenenne
Cyne6HoI1 Ko/Iernn 1o rpaxjlaickuM fenaM Bepxosuoro Cyna PO ot 14.07.2015 Ne 5-KI'15-
83; Omnpepenenne CyneOHOI KOIErnu 10 rpaxgaHcKuM fenaM Bepxosnoro Cyma PO or
13.01.2015 Ne 48-KI'14-11 u pp.
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IeVICTBUTEIBHO, YCTAHAB/IMBATD OT/ETIBHO BOJIIO Ha BBIOBITIE BEIM U3 BJIa-
TeHNUA ABIAETCA MU3INIIHNM, IIOCKOIbKY O4€BUIHO, YTO TAaKOV BOMM Yy JINIIA
OBITb He MOXKeT. B Takmx cly4asx OTOX/IeCTB/IEHVSA BOMY Ha OTUYXKJICHME
BEIL[VI ¥ BOJIV Ha BBIOBITIIE U3 BIa/IeHNsI He IPOVICXOUT, HECMOTPS Ha TO, YTO
Bepxosubiii Cyj B IpMHIMaeMbIX CY/ieOHBIX aKTaX ONMPAeTCs Ha HeJeICTBI-
T€/IbHOCTD CIENKNU B CBA3Y C IIOPOKOM BOJIN.

5. Kpyr nuu, BOnS KOTOPbIX UMEEeT 3Ha4YeHue

AHanorn4HeIM 06pasoM OOCTOUT Jie/I0 C BBIOBITHEM BeIM U3 BIafieHUsA
JnIa, KOTOPOMY Belllb OblIa epeflaHa COOCTBEHHNKOM BO BageHue. Crop-
HBIM, OJJHAaKO, AABJIIETCA BOIIPOC O 3HAYEHMM XapaKTepa BBIOBITVA MMYILe-
CTBa 13 BJIaJIEHMs INL[A, KOTOPOMY Belllb BO BpeMEHHOe BJIaJieHNe TIepefjaHa
TEeM, KOMY COOCTBEHHUK ITepefia Belllb BO B1afieHne. Takas CUTyalys MOXeT
BO3HMKHYTb, HAIIPUMeD, IPY IIepefjade apeHAaTOPOM MMYILeCTBa B CybapeH-
Iy ¥ VHBIX CTy4asX Iepeadn Bellyl BO BpeMeHHOe BJIajieHe, KOIZIa 3TO JI0-
IYCTUMO B COOTBETCTBUM C OOBEKTHBHBIM IIPABOM U COIVIAIIEHNEM MEX[Y
COOCTBEHHVIKOM U BJIafIeTIbIIEM.

I3 6yxBanpHOro Tekcra cT. 302 I'K cremyeT, 4T0 pe/leBaHTHBIM /IS peliie-
HJA BOIIPOCa O 3aliyTe COOCTBEHHMKA MM JOOPOCOBECTHOTO MpuobpeTrare-
A ABIAETCA XapaKTep BBIOBITUA UMYIIECTBA U3 BIaJeHNA VICKIIOYNTEIbHO
COOCTBEHHVKA WIM JINIIA, KOTOPOMY COOCTBEHHMK IIepefja/l Belllb BO BJIa-
nenre. TeM He MeHee, pellleHVe JAHHOTO BOIIPOCA 3aBMCUT OT IIOHUMAHUA
IeICTBUTEIBHOTO CMBIC/IA CAMOTO YCTIOBMS O XapaKTepe BBIObITUA BeIlu U3
BJIaJICHNA.

Opn1H 13 OAX0J0B K 000CHOBAHMIO CYIIECTBOBAHNUA TAKOIO YC/IOBUA CO-
CTOUT B TOM, 4TO IIPY Nlepefiade MMYIIeCTBa BO BIaJieHNe TPEThero JINIa co6-
CTBEHHMK HeceT PNCK BbIOOpa KOHTpareHTa. Tak, Hanpumep, M.B. Koporko-
Ba ITOJIAraeT, YTO Ha COOCTBEHHNKA JIOXKATCA HeOaronpyATHBIE ITOC/IECTBIA
OTYY>KZIeHV TIPMHAMIEKAIIEro eMy MMYIIeCTBa JIMI[OM, KOTOPOMY OH BBe-
pun garHOe umymiecTBo [Koporkosa M.B., 2015: 42]. C aT0if TOUYKY 3peHNUA
VICCTIeIOBaHNe XapaKTepa BbIOBITIA BEI U3 BIaJIeHNsA TO/DKHO IPOCTUPATh-
cA He [jajiee /ML, KOTOPOMY COOCTBEHHVK Iepefjayl MIMYILEeCTBO, BCIECTBIUE
4ero xapakTep BBIOBITHA Bell 13 BIaJeHNs pyroro mmia (cybapengaropa
VULV MHOTO JIVIIA, TIOJTYYMBIIETO BEIlb OT TOTO, KTO IIOJTYYNI €e OT COOCTBEH-
HIKa) He uMeeT 3HadeHusA. CileoBaTe/IbHO, JOOPOCOBECTHBI IpuobpeTa-
Te/Ib 3aIUIATCA TAKXe B C/Iydae, eC/I Belllb BbIObIIA U3 B/IafIeHNsA TAKOTO
JIMIa IOMVMO BOJIN, IIOCKOJIbKY Belllb BBIObITA 113 BIIAJIeHNA JINLA, KOTOPOMY
ObTa IepefaHa COOCTBEHHIKOM, II0 €TI0 BOJIE.

Jpyroit moaxop kK 06BACHEHNIO AHATM3UPYEMOTO YCIOBMA COCTOUT B TOM,
4TO C ONIpefe/leHNeM XapaKTepa BBIOBITVA MMYINECTBA M3 BIaJeHUA 3aKO-
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HOJZIaTe/lb YCTaHaBIVBaeT, KOMY U3 JBYX JIMI;: COOCTBEHHMKY WM HOOpO-
COBECTHOMY IIpuoOpeTaTeio Ipollje 3allUTUTh CBOU IpaBa. Ilo maHHOMY
BOIIPOCY, HalIpuMep, B Y4eOHOII uTepaType yKasbiBaeTcs cienylomee: «Ilo
cpaBHeHUIO ¢ HUM (co6cTBeHHMKOM. — JI.M.) 1O6pOCOBeCTHBIIT BO3ME3JHBII
npuobperaTenb B CIy4ae OTOOPAHNA Y HETO Belly HaXOAWICS Obl B XyZALIeM
HO/IOKeHWM, 00 OH, KaK IPaBUIO, MEHbIIIe 3HaeT TO JINI0, Y KOTOPOrO OH
npuo6pert Bellb 1, COOTBETCTBEHHO, MIMeeT MeHbIIIe IIAaHCOB BO3MECTUTD 32
CYeT MOC/IeJHerO MOHeCeHHble YORITKY. HanpoTus, mpyu BeIObITUY Bely U3
BJ/IaJleHNs COOCTBEHHMKA IIOMJIMO €T0 BOJIY B JIy4IIeM II0JIOKEHNM, B CMBICTIE
BO3MOXKHOCT) BO3MeIeHMs YOBITKOB, OKa3bIBAETCS Y>Ke JOOPOCOBECTHBIN
BO3ME3[IHBIII IpuobpeTarenb. B ormmune oT co6CTBEHHUKA, Y KOTOPOrO B
3TOJ CUTYauuy BooOIIie HeT KOHTPAreHTa, IpuobpeTaTesb NMyIlIecTBa UMe-
eT IpefCTaB/IeHNe O JINIE, Y KOTOPOro OH KymnwI Belllb. [Io sToit nmpuynHe
Bell[b BO3BpAI[aeTCsl COOCTBEHHUIKY, a JOOPOCOBECTHOMY BO3ME3JHOMY M-
obpeTaTenio MpefoCTaB/IAeTCs BO3SMOKHOCTD ITOKPBITh BO3HUKIINE Y HEro
yOBITKM 3a cueT npopasua» [Ceprees A.IL., 2020: 811-812]. C Takoi TOYKM
3peHNs XapaKTep BBIOBITIA BEIV 113 B/IQJIeHVIS INILIA, TIOTYIVBILIETO BEIlb OT
TOTO, KTO HIOTY4YN/I €€ OT COOCTBEHHNKA, TAaK)Ke OKA3bIBAETCSA He VIMEIOLIVM
3HA4YeHMs, TOCKOIbKY COOCTBEHHMK 3HAeT CBOETO KOHTpAareHTa M IOTOMY
CII0cO0EH BO3MECTUTD IOHECEHHBIE YOBITKY 3a €r0 CYeT.

byxBanbubii TekcT HOpMbI ¢T. 302 I'K Takke He OcTaBIsAe€T COMHEHUN B
OTPUIIATETBHOM OTBETe Ha IIOCTAaB/IEHHBIIT BOIIPOC. ITO, KAXKETCsI, PACXOIUT-
Cs C IeVICTBUTEIbHBIM CMBIC/IOM MHCTUTYTA 3aIUTBI TOOPOCOBECTHOTO IIPK-
obperaTens U, B Y4aCTHOCTH, TAKOTO YC/IOBMSI KaK XapaKTep BBIOBITYS MMY-
I[eCTBa V3 BIaJIeHNsI, KOTOPOe OCHOBAHO Ha VJjee 3alUTHI IpuobpeTaresns B
cnydae 6eCKOHQIVKTHOTO ITepexo/a MMYIIecTBa U3 BIIaJieHNsA OJHOTO JIMIa K
npyromy. [IpucBoeHme Bemy IOMUMO BOJIY BJIajje/iblia O3HAYaeT HapylLIeHue
B/IQfIEHVIS Y, CTIefIOBATe/IbHO, HEOOXOMMMOCTY 3alUThl YTPATUBILETO Belljb
B/Iafieniblia. B CBA3M ¢ 9TUM JO/DKEH MMeTh 3HaueH)e He TONbKO XapaKTep
BBIOBITHS BelY U3 BIafieHNst COOCTBEHHMKA U /INI[A, KOTOPOMY Bellb Obla
nepesiaHa COOCTBEHHMKOM BO BJIafIeHIie, HO TAK>Ke XapaKTep BBIOBITHSA BeIu
13 BJIafIeH JINIIA, KOTOpOe TIOMY4YIIO ee BO BIaJieHue OT TOT0, KTO, B CBOIO
o4epesb, IIOTTYUNII €e OT COOCTBEHHUKA.

OrpaHnyeHne Kpyra /nl, XapakTep BbIOBITVA UMYILECTBA U3 BIafieHUA
KOTOPBIX VIMeeT 3HaueHMe, ICK/TIYNTe/IbHO COOCTBEHHNKOM U JIUIIOM, KOTO-
pPOMY Bell[b IlepeflaHa COOCTBEHHNMKOM BO BJIaJleHNe, OKa3bIBAeTCs] BPEIHBIM
C TIOJIMTUKO-IIPABOBOJI TOYKY 3pEHMs], IOCKONIBKY CIIOCOOCTBYET CaMOBOJIb-
HOMY 3aXBaTy Yy>KOTrO MMYILECTBa ¥ IpUoOpeTeHNs IpaBa COOCTBEHHOCTH
Ha HaCM/IbCTBEHHO IIOJTy4eHHOE VMYIIeCTBO. MeXy TeM MHCTUTYT 3ally-
TBI JOOPOCOBECTHOTO NpKHOOpeTaTeNs He SIBMISAETCS CIIOCOOOM Jierann3anun
HacWIuA ¥ IPOV3BOJIA, NPV HAIMYUY KOTOPBIX He MOXKeT VIMETb HeVICTBMA.

84



J.A. ManbbuH. Xapaktep BblObITYS UMYLLECTBA U3 BaAEHWS B UHCTUTYTE 3aLLNTbI

JaHHBII MHCTUTYT ObecneynBaeT HEOOXOAMMYIO CTaOVIBHOCTD IPaK[aH-
CKVIX IIPaBOOTHOIIEHMIT, KOTOpasi IIPUCYTCTBYET TONBKO IIPY Iepefade UMy-
I[eCTBA 110 BOJIE OT OJ{HOTO BJIaJie/Iblia K IPYTOMY.

VHCTUTYT 3ammThl fOOPOCOBECTHOTO IpuobpeTaTess Mpu3BaH obecre-
YUTh CTAOMIBHOCTD IPXKAAHCKMX IIPABOOTHOIIEHNIA, TO9TOMY 3all{UTa IPK-
obpeTarenio Belu IpefoCTaB/IseTCs TOTAA, KOTZIA IIEPEXOJ Bell OT OJHOTO
B/IaJiefIblia K IPYroMy OblT 6€CKOHQIMKTHBIM, B OTCYTCTBIE CAMOBOJIBHOTO
IpUCBOeHNA uMylecTBa. HacuabcTBeHHOE (IIPOTUB BOMM BIafiefiblia) TIPK-
obpeTeHMe BelM HapyIIAeT LENOYKy 6eCKOHIVMKTHOTO NPUCBOCHMS UMY-
1[eCTBa, KOTZIa KXK/IbIil IIPeAbIAYINI BlIajie/el] OTKa3bIBAeTCS OT BJIaJCHNS
B [TO/Ib3Y JIPYTOTO M CBOEII BOJIEII ITepefjaeT Belllb.

Taxum 06pasoM, orpaHmdeHye KpyTra JIULI, XapaKTep BBIOBITYS MIMYIL[eCTBa
U3 BJIaJieHNs KOTOPBIX MIMeeT 3HaYeHVe, ICK/TIOYNTe/IbHO COOCTBEHHVIKOM U
JIMIOM, KOTOPOMY Bellb IepeflaHa COOCTBEHHVMKOM, O3HA4YaeT paspelleHue
BOIIPOCA O KOHKYPEHIUY ITPaB 1 3aKOHHBIX IHTEPECOB COOCTBEHHMKA U JI0-
6pocosecTHOrO probpeTarens 6e3 ydera JeiiCTBUTETBHOTO CMBIC/IA QHAJIN-
3MPYeMOTro YC/IOBUA 3aIINUTHI JOOPOCOBECTHOTO NpHobpeTarTes.

6. B3anmMocBS3b rpaX4aHCKOro 1 yroJioBHOro rnpasa

OtpenpHOrO 06CYyXzeHNs TpebyeT BOIPOC B3aMMOCBS3U T'PAXKJAHCKOTO
Y YTOJIOBHOTO IIpaBa B cBeTe TOro, 4To B II. 1 ¢T. 302 I'K npamo ykasaHo, 4To
COOCTBEHHVK MOXKeT MCTpeOOBaTh MMYIIECTBO OT ZOOPOCOBECTHOTO IIPM-
obperatesns, eci OHO ObIIO moxuieHo. [IpaBonpuMeHNTeIbHAS TPAKTUKA
CTAJIKMBAETCsI CO CTy4dasiMM, KOTZIa VIMYIIECTBO ObUIO MOXMUINEHO B pe3yib-
TaTe COBEPIIEHNA MPeCcTYIUIeHNA. XapaKTePHbIM IIPUMEPOM ABIAETCA [ETI0,
IO pe3ynbTaTaM KoToporo npuHATo Iloctanosnenne Ilpesugnyma Boicirero
Apburpaxnoro Cyga ot 24.05.2012 Ne 17802/11 1o pmemy Ne A40-99191/10-
113-875", B KOTOPOM CYZi OTMETIJI, YTO IIPY YCTAHOBJICHNUY IIPUTOBOPOM Cy/a
¢daxTa XUIIEeHNs UMYIeCTBA COOCTBEHHNUK 9TOTO MMYIIeCTBa OCBOOOKIaeT-
Cs1 OT HeOOXOIMMOCTY JIOKa3bIBaTh OTCYTCTBJE BOIM Ha €r0 OTUYXK/EHME U
HeoOpOCOBECTHOCTY IpMoOpeTaTess, IIOCKOIbKY NOXUIEHHOE MMYILeCTBO
MO>XeT OBITh UCTPeOOBAHO 1 Yy JOOPOCOBECTHOTO IpMOOpeTaTeNs.

CaMo mMoHATME XMILEHUs [AaHO B IpUMeYaHuM K cT. 158 YromoBHoro
kopekca Poccuiickoint @epgepanun'” (nanee — YK P®; VK), kotopoe mpen-
CTaBjIsieT cO00T COBepIleHHbIe ¢ KOPBICTHOI I1e/IbI0 IPOTHBOIPaBHbIE Oe3-

"' Tlocranosnenne Ilpesuamyma BAC P® ot 24.05.2012 Ne 17802/11 mo pemy Ne A40-
99191/10-113-875 // CIIC Koncynprantllnoc.

12 Yronosubiit Kopiekc Poccniickoit @enepanuu ot 13.06.1996 Ne 63-®3 // C3 PO. 1996.
Ne 25. Cr. 2954.
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BO3Me3/IHOe M3BATHE U (1) obpalleHye Yy)KOro UMYIIeCTBa B IIO/Ib3Y BI-
HOBHOTO VIV APYTUX JINL], IPUYMHYBIINE yIIep6 cOOCTBEHHNKY WU IHOMY
BJ/IaJIe/IbIly 3TOTO UMyIecTBa. [Ipy 5ToM MoHATHE XUIeHNA, KAaK OTMEYaeTCs
B JITepaType, PacCIpOCTPaHAETCA Ha TPYIITYy OFHOPOSHBIX IPeCTYI/IEHN,
OIIMCAaHHBIX B CT. 158-162, 164 YK [Uyuaes A.J1., 2019: 659]. B cBoIO 04yepensp,
aHa/IM3 Pa3IMYHBIX COCTABOB IIPECTYIUIEHMA, KOTOPbIe COCTOAT B XUIEHNN
MIMYIIeCTBA, TIOKAa3bIBAET, YTO B OHMX C/Ty4asAX XUILEHNs MU0 TprodpeTaeT
Belllb He3aBUCUMO OT BOJIVM WM HeJICTBMII COOCTBEeHHNKA (Kpaxka, rpabex),
B TO BpeMs KaK JJIf OT/Ie/IbHBIX C/Ty4aeB XUIeHNs XapaKTepHa Iepefiayda ca-
MVM COOCTBEHHMKOM MMYILeCTBA MY, COBepLIatolleMy npectymieHne. Ha
CyLIecTBeHHble pa3mnuysa GopM XuieHus obpamjan BHuManue b.b. Hepe-
IIaXVH, KOTOPBIII 110 JaHHOMY IIOBOAlY yKasbIBas ciaefyomiee: «I[IpucBoenne
BBEPEHHOT0 VIMYIIECTBA U 3/I0YyHOTpebIeHe JoBepyeM Wiy OOMaH B IIe/AxX
HOJTy4eHV UMYIecTBa (MOLIEHHNYECTBO) XapaKTepHbI T€M, YTO BBIOBITHE
BeIlV 113 B/IaJIeHNA COOCTBEHHMKA ITPOMCXOUT II0 BOJIe COOCTBEeHHMKa» [He-
penaxuH Bb.B5., 2001: 189]. V3n10)xeHHOE CBUIETETBCTBYET B MO/Ib3Yy TOTO, YTO
eIMHOTO MOAIXOfla K XMINEHMIO MMYIIeCTBa B paMKax YC/IOBUA O XapaKTepe
BBIOBITIIA BEII U3 BIaJIeHNsA ObITh He MOXET.

HecmoTps Ha eIMHYI0 TepMUHONIOTHIO, IPEACTAB/IACTCS, YTO CBA3U MEX-
Iy TPaKJAaHCKMM ¥ YTOMOBHBIM IIPaBOM B JJAHHOM C/ydae He MMeeTcs Io
cnegytomuM npuyurHaM. M.IO. YenbleB B MCCIeTOBaHNN MeXOTPACTIEBBIX
cBsA3eil oOpala/l BHUMaHIE Ha CYILIeCTBOBaHME JABYX BUIOB CBS3€N IPaXk-
JQHCKOTO ¥ YTOJIOBHOTO IIPaBa: OXPaHUTENIbHYIO M OXPaHUTETbHO-PETy/is-
TUBHYI0, OTMeYas, YTO OXPAHUTE/IbHAS CBA3b BBIPAXKAETCA B COBMECTHOM
HeVICTBUM I'Pa>KIAHCKO-IIPABOBBIX ¥ YTOIOBHO-IIPABOBBIX HOPM, @ B paMKax
OXPaHUTE/IbHO-PETY/IATYBHOI B3aMIMOCBA3U IPU peannsalyi HOPM TPaxk-
JAaHCKOTO IIPaBa MOBeJeHYeCKe aKThl MOTYT OCYILECTBIATHCA C yIeTOM YTO-
JIOBHO-IIPABOBBIX NTpeANVICaHNit (peansaryis HpoduIakTuIecKoi GyHKIym
yronosHol orBeTcTBeHHOCTH) [Yenpimes M.IO., 2008: 181].

Oxpanutenbuyio cBsa3b HopM cT. 302 I'K n cr. 158-162 n 164 YK cneny-
eT MCK/TIOYNTD, TaK KaK IIPUMMEeHeH)e NHCTUTYTA 3alNUThI JOOPOCOBECTHOTO
nprobperaren BO3MOXKHO 6e3 IPYMEHEHNS YTOJTOBHO-IIPaBOBBIX HOPM.
Tem 60mee HopMma cT. 302 T'K He sAB/IseTCA OXpaHUTENBHON U He TIPeC/IefyeT
Ie/IM HaKa3aHMsA CyObeKTa, I09TOMY Ha3BaHHbIE HOPMbI He MOTYT MIMETb CO-
BMECTHOTO feficTByA. Hammume oXpaHUTeIbHO-PETy/IATUBHON B3aIMOCBSA3U
HOPM B JJaHHOM C/Iy4ae Takoke He HAOJIoaeTcs, IIOCKOIbKY yKa3aHye B CT.
302 Ha XUlI[eHNe He MIMeeT LIe/IbI0 IPeyIpeUTh COBepIlIeHNe TPeCT yIJIeHNA
U, C/Ie[IOBATEIbHO, He BBINOTHAET IPOMUIAKTNIECKYI0 (PYHKIIMIO YTOMTOBHOI
oTBeTcTBeHHOCTN. CKOpee, pedb UfieT O IepedncaeHNy XUIeHNA B 9ncie
JACTHBIX C/Ty4aeB BHIOBITHA BEIY U3 BJIaJeHVA IOMVMO BOJIN, T.€. MCKITIOUM-
TE/IbHO B TPAXK/JAHCKO-TIPAaBOBOM CMBICTIE.
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YronoBHOE IpaBO — OXPaHNUTENbHAA OTPACIIb IPABa, B OT/INYNE OT TPax-
JAaHCKOTO, B KOTOPOM IIpe00/Iaflal0T Pery/IATUBHbIE IIPAaBOBbIe HOPMBL, A Te
HEMHOTVe OXpaHNTE/IbHbIE IIPAaBOBBIe HOPMBI, KOTOpbIe IPUCYTCTBYIOT B
rpaKIAHCKOM IIpaBe, HAIpaB/IeHbl, B IIEPBYIO OYepe/b, Ha 3aIUTY IPaB I0-
CTpafiaBILIETO OT IPaXKAAHCKOTO ITpaBoHapyuIeHns muna. B.®. Skoses omm-
ChIBaJI CYIIHOCTHBIE Pa3/IN4is MEX/Y IPaKIaHCKUM U YTOJIOBHBIM IIPaBOM
cnepyromuM obpasom: «Ecmu peannsanus yrolroBHOro rpaBa B KOHKPETHBIX
IIPaBOOTHOLIEHVX O3HAYAeT IPUMEHeHVe CAaHKIINIT, YTO HeM30eXKHO CBA3a-
HO C NIPUHYXJIEHUEM, TO peann3alysa IPaXAaHCKOTO IpaBa IPOUCXOUT, B
IIepPBYIO O4Yepeib, B BIJIe OCYIIECTB/ICHNS AUCIIO3ULINIL €T0 HOPM U IIPU HOP-
Ma/IbHOM €€ PasBUTUMN B IIPUHYKIEHUN HE HY)K/IaeTCSA» [IxoBnes B.®., 2012:
35]. ITo M3/10O>KeHHBIM IPUYMHAM CBSI3b YTOJIOBHOTO ¥ TPAXKJAHCKOTO IIpaBa
MOXXET IIPOABJIATBCA, B IIEPBYIO OUepefb, IPU peannsalyi OXpaHUTETbHBIX
MEeXaHM3MOB, B TO BpeM: KaK MHCTUTYT 3alINTHI JOOPOCOBECTHOTO IpHobpe-
TaTess K TAKOBBIM OYEBMTHO HE OTHOCUTCS.

Bonee Toro, B3anMOCBA3b KaXKeTCSI COMHUTETBHON C Y4eTOM HaIM4uuA B
YTOJIOBHOM IIpaBe Ipe3yMniyy HeBMHOBHOCTH (cT. 49 Koncturynum Poc-
curickoit @epepauyn'®), YTO NpU HAIMYMUM B3aMMOCBSI3M TPAKJAHCKOTO U
YTOJIOBHOTO IIpaBa B YaCTY XUIIEHNS MMYIIeCTBa IPUBOANIO OBl K pasyny-
HOMY paspelleHNI0 CII0pa NCKITIOUNTENTbHO MICXOMS M3 TOTO, BbIHECEH /U IIPH-
rOBOP B OTHOILIEHMM /NI, TOXUTUBILErO Belpb. [Ipn 3TOM 04eBUHO, YTO
Ha/IM4yie IPUrOBOPaA CyZia IMIID MOATBEP>KAaeT (akT COBEPLICHNS IPecTy-
IUICHVA C LIe/IbI0 IPUMEHEHN A YTOTIOBHOTO HaKa3aHus, B TO BpeMs KaK B paM-
KaX MHCTUTYTA 3aIUThI JOOPOCOBECTHOTO NMpHOOpeTaTe/s MMeeT 3HaYeHVe
He (DaKT COBepIIeHNA IPeCTYIUICHN, a BBIOBIIO IV UMYILECTBO 13 B/IaJeHIA
COOCTBEHHVKA VIV JIMIIA, KOTOPOMY OHO OBbUIO IepefjlaHO COOCTBEHHUKOM,
II0 BOJIE VIV IIOMMMO Boyu. [0 M3/10)KeHHBIM IIPUYIHAM IIPUTOBOP CY/a, U3
KOTOPOTO CJIefyeT, YTO MMYILECTBO OBUIO IOXWINEHO (TeM 6ojee ¢ y4eToM
pasmuHbIX GopM XMieHus1), caMo o cebe He O3HavYaeT HeM30EKHOTO UC-
Tpe6OBaHUA IMYILECTBA OT ZOOPOCOBECTHOTO IMpHoOpeTaTeA.

3akJioyeHue

3akpertenHoe B cT. 302 T'K ycnoBue o ToM, 4TO COOCTBEHHMK BIIpaBe UC-
Tpe6OoBaTh MMYIIECTBO BO BCEX CTyYasAx, KOIZA MMYILECTBO YTEPSHO COO6-
CTBEHHMKOM VI JIUIIOM, KOTOPOMY MIMYIIECTBO OBIIO IepefiaHo cOOCTBEH-
HMKOM BO BJIafieHMe, MO0 MOXUIIEHO Y TOTO MU APYroro, b0 BhIOBUIO U3

B Koncruryumss Poccmiickoit  ®emepanm  (IpUHATa BCEHAPOJAHBIM — TOTIOCOBAHUEM
12.12.1993, ¢ u3MeHeHUsIMY, Of0OOPEHHBIMI B XOfie 001epoccuiickoro roocoBanmst 01.07.2020)
/I CIIC KoncynbranT ITmroc.
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VX BJIafieHVsI MHBIM IIyTeM IIOMUMO UX BOJIV, SIBJISETCS HEOOXOAVMBIM Jiist
3ammThl fo6pocoBecTHOrO NMprobpetarens. [IoTpeOHOCTh B TAKOM YCTIOBUY
IPOAMKTOBAHA TeM, YTO MHCTUTYT 3AIUTHI JOOPOCOBECTHOrO mpmobpera-
Teqsl Mpu3BaH 00ecrednTh CTabMIBHOCTD IPAXKAAHCKMX IIPABOOTHOIIEHNI,
KOTOpasi IPUCYTCTBYET B C/Ty4ae Iepeadyt Beliy OT OfHOTO JINIIA K IPYTOMY.

Takoe ycioBye peiKo sBJSETCS MPEJMETOM CaMOCTOSTE/IbHbIX HayYHBIX
uccienoBanuit. [Io HaCTOAIIETO BpeMeHM B JOKTPUHE U IIPaBOIPUMEHNUTE b~
HOJI NPaKTUKe BCTPEYAIOTCS OTOXKAECTB/ICHMs BOJY Ha BBIOBITHE BEIM U3
B/IaJIeHUs C BOJIENl Ha OTYY’KJEHMe Bellll, B TO BpeMs KaK TO/IbKO IlepBas
BO/IA (Ha BBIOBITVE BElLV U3 BJIafieHMs) pe/ieBaHTHA JUIA JAHHOTO YCIOBMAL.
HepmocTaTok JOKTpUHAIBHBIX paboT 110 JAHHOMY BOIIPOCY IPUBOANT K TOMY,
4TO CyfeOHas MPAaKTUKA 3a49aCTyI0 CTAJIKMBAETCA C IpobIeMaMu TeopeTnye-
CKOTO XapakKTepa.

ITox BMajmeHNeM B JaHHOM YCTIOBUM IOHUMAETCA (aKTMYeCKOe TOCIION-
CTBO /NIl Haj 00bEeKTOM BrajieHus1. Teopus OPUANYECKOTO BIAJEHNUS He
IpUMeHMMA K MHCTUTYTY 3aIUThl ZOOPOCOBECTHOTO IpHoOpeTaTess, a pac-
IpOCTpaHeHMe KOHLEINY «KHVDKHOTO» BIaJieHUs IPUBOANT K fnuddepen-
IIIPOBAaHHOMY ITOAXO/Y B BOIIPOCE O 3aljiTe ZOOPOCOBECTHOrO Ipuobpera-
T

Hanbornee fucKycCOHHBIM OCTaeTCs BOIIPOC O 3HAYEHUY BO/IU B BOIIPOCE
BBIOBITHA Bely 13 BafieHnsa. Hambonee yactToe MOHMMaHMe BOMY KaK JKe-
JIaHVS TI03BOJIAET B OOJIBUIMHCTBE C/Ty4aeB MO3UTUBHO Pa3pellnTb BOIPOC
KOHKYPEHILIMN MEXJY 3alUTOl COOCTBEHHMKA M HOOPOCOBECTHOTO IIPM-
obpeTares, OfHAKO TAKOIl IOAXO/ BCTpeYaeT TPYAHOCTU B pAfe CIydaes.
[IpencraBiAeTcs, 4TO BOJIA B TaHHOM YC/IOBMM He MOXKET IIOHMMATbCSA UC-
KTIOYNTE/IbHO B KaueCTBe JKe/TaHMA Ha Iepefjady BelVl I BOSHUKATb B MO-
MEHT TaKoll mepefadn. Bomst Ha BpIObITHE Bely u3 BaajeHuss GopMupyer-
Cs1 10 Tlepefiaun 1 3aK/I0YeHa B OCHOBAHMM Ilepeiauy Bely: B TOM C/Tydae,
KOIZIa OCHOBaHI€e BBIOBITVS BellM U3 BIafieHNs BO3HMKIIO IO BOJIE U OTpa-
JKaeT BOJIO COOCTBEHHNKA Ha JOOPOBOJIbHYIO Iepefady MMYIIeCTBa, MMeeT
MeCTO BBIOBITVE UMYIECTBA U3 BIafieHNs 1o Bose. Ecmy ocHOBaHMe BBIOBI-
TV UMYILECTBA U3 BJIAJieHNA BO3HUK/IO IIOMVMMO BOJIM U, TaKUM 00pas3oMm,
PacXofuTCs C BO/Mel COOCTBEHHNKA, TO Iepefada UM MMYIEeCTBa, XOTA Obl
¥ COBEpIIeHHas JOOPOBOIbHO, CBUETENBLCTBYET O BBIOBITIM VIMYIIECTBA U3
BJIaJIeHN TIOMUMO BOJIL.

B pape cnydyaeB MMyIIeCTBO COOCTBEHHUKA MOXET OTYYXKAATbCH Tpe-
TBMM JIMIIOM Ha 3aKOHHOM OCHOBaHMM). B TaKux cly4asx Ipu OTCYTCTBUM
Hepexofia mpaBa COOCTBEHHOCT! K Ipuobperarenio (Hampumep, B CBA3M C
HEMIeVICTBUTE/IPHOCTBIO CHE/IKIM, HA OCHOBAHUM KOTOPOV YIPaBOMOYEHHBIN
OTYY>KZATe/b OTYYXKAAET MMYIECTBO) BOJISI COOCTBEHHNMKA OTHOCUTETBHO
BBIOBITHS BEIY U3 BIafieHsI He MMeeT 3HaueHus. [1py Hanmu4mm HeCKOMbKIX
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yIIpaBOMOYEHHBIX IMeeT 3HaueHye BOJIs TOTO JINIIA, KOTOPOe BIajieeT U OT-
qy>KJaeT VMYIIeCTBO.

ITpu aTom x0T B cT. 302 yKa3aHO, 4YTO COOCTBEHHMK BIIpaBe UCTPeOOBATh
VIMYIL[ECTBO, KOTZIa OHO BBIOBUIO 13 BIafieHNsA COOCTBEHHNUKA U JINIA, KOTO-
pPOMY COOCTBEHHVK Ilepefas Belllb, IOMUMO BOJIM, MIMeeT 3HaYeHNe TaKxKe
XapakTep BbIOBITIS BELY U3 BIaJIeHNs /NI, KOTOPOMY OHa OblIa IepefaHa
TEeM, KOMY caM cOOCTBEHHMK Itepefan Belb. OOOCHOBaHIE 3TOTO COCTONUT B
TOM, YTO CAMOBOJIbHOE, BOIIPEKM BOJIE, M3BATVIE BEIIM Y TAKOTO /INI[A ABJIAET-
Cs1 aKTOM HAaCW/IMSL ¥ IPOM3BOJIA U JO/DKHO CTY>KUTb OCHOBaHMEM JIJIA 3allM-
TBI TAKOTO BJIafIeIblIa U, COOTBETCTBEHHO, COOCTBEHHMKA. VIHCTUTYT 3amim-
TBI JOOPOCOBECTHOTO MPMOOpeTaTeNsI HE SIBISETCS CPENCTBOM JIeTann3ainn
IIPOM3BOJIA Y HACU/INVSL, TIO9TOMY He MOXKET MeTb MeCTa B TaKMX CTydasx.

Hecmorps Ha To, 4To B CT. 302 B 4nciIe cry4aes, KOrjja COOCTBEHHMK BIIpa-
Be JICTpeOOBaTh MMYILECTBO, HA3BAHO XUILeHNe, TAKOV TePMIH, TeM He Me-
Hee, He IMeeT YIOJIOBHO-IIPABOBOTO COJEP>KaHNsA, IIOCKO/IBbKY B3aMIMOCBS3Y
MeX/1y TPaKIaHCKVIM U YTOTIOBHBIM IIPaBOM B JAHHOM BOIIPOCE He MMEeTCS.
VHCTUTYT 3a1uThl ZOOPOCOBECTHOTO NPHOOpeTaTe/Is COREPKUT PETYIATUB-
Hble IIPaBOBbIe HOPMBI U NPUMEHAeTCA 0@30THOCUTEIPHO K YTOJIOBHO-IIpa-
BOBOJ KBa/M(UKAIMY U HAIMYUA IIPUTOBOPA TI0 YTOTIOBHOMY JIETTY.

Cy1iecTBOBaHMe MHCTUTYTA 3aIUTHI JOOPOCOBECTHOTO IpHobpeTaTens
He 03Ha4YaeT OTCYTCTBUA Y COOCTBEHHMKA BO3MOXKHOCTH 3aIUThI HApyIlIeH-
HBIX IIPaB, HO OPMEHTMPYET COOCTBEHHNUKA Ha NpebABICHNE UCKA K JINILY,
II0 BMHE KOTOPOTO Bellb ObIa yTpadeHa. ITO obecHedrBaeT CKOPeEIIyIo
3alINUTy IpaB cOOCTBEHHMKa 0e3 OKasaHMs BVISIHVS Ha IpaBa M MHTEPeChl
TPETbUX /UL, YeM 00ecreynBaeTcsi CTaOMIBHOCTD IPAXXAAHCKUX IPABOOT-
HOIIIEHWIT: BEITHBIX IIPAaBOOTHOLIEHNT — IpPV3HAHMEM UMYILeCTBa IPUHAJ-
JIeXalyM JOOPOCOBECTHOMY IIPHOOpeTaTeio, KOTOPOro TPEeTbM) JIMIA yXKe
BOCIIPMHMMAIOT B KayeCTBe COOCTBEHHMKA BC/ENCTBME 0eCKOH(IMKTHOTO
IpUCBOEHNA Bemy (ZOOpOBOIbHASA Iepefjada Bellyl OT OJHOTO B/Iafie/iblia K
APYromy), 06s13aTe/IbCTBEHHBIX IPABOOTHOLIEHNIT — OTCYTCTBYEM B3auM-
HBIX NPETEH3UII CTOPOH II0 BO3MEIIEHNI0 YOBITKOB, BO3HVUKIINX B CBSI3U C
ucTpeboBaHMeM COOCTBEHHIKOM Belliyt, ObIBIIEl 0O'beKTOM 00513aTeIbCTB.

Takoe pelreHre MPOAUKTOBAHO IMOTUTUKO-IIPABOBBIMY MOTMBAMMU /ISt
obecriedeHMst CTAOMIBHOCTY TPAXKJAHCKOTO 000pOTa, ITOCKOIbKY UCTPe6o-
BaHJe COOCTBEHHMKOM BeIlM OT JOOPOCOBECTHOTO Mp1oOpeTaTesi IPUBETIO
Obl B IMHAMMKY B3aMHble IPUTA3aHNS CYOBEKTOB pas3IMYHbIX IIPAaBOOTHO-
IIeHNIT: JOOPOCOBECTHBIT IpuobpeTaTenb 0OPAaTUTCS K KOHTPAreHTy C UC-
KOM O BO3MeIlleH!Y YOBITKOB, BOSHYKIINX B CBSI3Y C UCTpeOOBaHMEM y HETO
Bell[V, @ TAKOJ KOHTPAreHT, B CBOIO 04Yepefib, 00paTUTCA C ICKOM O BO3Mellje-
HUY YOBITKOB K CBOEMY KOHTPAreHTy 1 T.JI. O TeX IIOp, ITOKa VICK O BO3Mellje-
HUY YOBITKOB B KOHEYHOM cUeTe He OyzieT IpebAB/IeH K JINILY, KOTOpOe pac-
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HOPSANIOCH TIPEJOCTaB/ICHHOl BO B/IaJieHNe Bellblo COOCTBeHHMUKA. Takum
00pa3oM, MHCTUTYT 3alINUThI FOOPOCOBECTHOTO MpHOOpeTaTe/s TakKe MO-
XeT OBITh PACCMOTPEH KaK 9/IeMeHT MeXaHM3Ma 3alNUThI IPaB COOCTBEHHM-
Ka, KOTOPBIiT 0becrieunBaeT CTabUIbHOCTD TPAXKAAHCKUX [IPABOOTHOIIEHNIA.

VHCTUTYT 3ammThl JOOPOCOBECTHOTO HpMOOpeTaTens sBSIETCS KOM-
IPOMIUCCOM MEXAY YaCTHBIM (KOHKPETHBIM) MHTEPECOB COOCTBEHHMKA U
OOLIVIM MHTEPECOM CYOBEKTOB IPaKJaHCKMX IPAaBOOTHOIIEHMIT B CTaOWIb-
HOCTM TaKMX OTHOLIEHWIL. B TO >ke BpeMs coOOCTBEHHMK, OYy4n 4acThio 06-
1[eCTBa, TAKXKe [IO/Ty4aeT BBITOAY OT TaKoro MHCTUTyTa. Kak mopguepkmBar
JK.-2K. Pycco: «Kaxkpplit 13 Hac nepefaeT B o61Iiee JOCTOSTHME U CTaBUT IO
BBICIIIEE PYKOBOJICTBO O011[eil BOTM CBOKO IMYHOCTD ¥ BCE CBOM CUJIBL, U B pe-
3y/bTaTe JyIsl HaC BCeX BMeCTe KaXK/Iblil YiIeH IpeBpaljaeTcs B Hepas/enbHyo
qacTh Henoro» [Pycco JK.-JK., 1998: 208].
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AHHOTauma

B cTtatbe NpoBOAMTCS aHaNN3 HAYYHOW MbICIM O COOTHOLLEHUM Ny6INYHO-NPaBOBbIX U
4YaCTHOMPABOBbIX HA4Yas B PErYIMPOBAHNN TPYA0BbLIX OTHOLLEHWIA. [1py 3TOM YacTHoNpa-
BOBbIE Hayasna NMPUCYTCTBYIOT JIMLLb B HEKOTOPbIX MHCTUTYTaxX TPYAOBOro npasa (Coum-
asflbHOE MapTHEPCTBO, TPYAOBOW JOroBOp, 3apaboTHas nnata, paboyee BpeMsi, BpeMS
oTabixa). OgHako rocyiapcTBO BMELLMBAETCS U 3ECh, YCTaHABNMBAS HUXHME Npenesb
[OroBOpeHHOCTEN. [1ns BCex OCTaslbHbIX MHCTUTYTOB XapakKTepHbl NPenMyLLeCTBEHHO
nybGMYHO-NpaBoBble Havana. Takum obpal3om, nybnnyHO-NpaBoOBbIE HaYana Tak um
MHa4Ye NPUCYTCTBYIOT BO BCEX MHCTUTYyTax TPYAOBOro npasa M 3HAYMTENIbHO NpeBasnu-
pytoT B 6onbLueit ero 4actu. Ha ocHOBe MCCneaoBaHNs COAEPXKAHUS 3aKPEMIEHHbIX B
TpymoBoM kogekce Poccun uenen n 3agad TpyAOBOro 3aKOHOAATENbCTBA AOMOSHU-
TeNbHO [0Ka3blIBAETCH, YTO TPYAOBOE NPaBO OTHOCUTCS K cepe nyGnnyHO-NpaBoBOro
perynupoBanusi. Jelicteytowas KoHctutyuusa Poccun, 3akpensnss 6a30Bble NMPUHLMMI
TPYA0BOrO 3aKOHOAATENLCTBA, N3HAYaIbHO ONpPeaennia BEKTOP OTHECEHUS TPYAOBOIO
npasa kK nybnnm4HO-NpaBoOBbIM HaykaMm. B HacToswee Bpemsa cT. 1 TpyaoBOro kogekca
3aKpenseT yCTaHOBMIEHVE rOCYAaPCTBEHHbIX rapaHTUN TPYAOBbLIX MPaB 1 cBOGO, rpax-
[aH, co3faHne 61aronpuUsSTHbIX YCNOBUIA TPyAa, 3alimTy NpaB U MHTEpecoB paboTHMKA
1 paboToparens B Ka4eCTBe Lenel TpyooBOro 3akoHoaarenbcTea. MNpu aTom rocynap-
CTBO BbICTYNaeT OCHOBHbIM PEry/IITOPOM M rapaHTOM UX OCYLLECTBIEHUNS, YTO JaeT OC-
HOBaHWS OTHECTM TPYA0BOE NMPaBo K Ny6AMYHO-NPaBOBLIM HaykaM. [Mpu nccnenosaHnm
COBPEMEHHbIX Liefielrl NPaBoBOro peryampoBaHnsa TPYAOBbLIX OTHOLLEHWI obpallaeTtcs
BHMMaHME Ha TO, 4TO GOPMYNMPOBKA O LLENsX 1 3agadvax TPYAOBOro 3akOHO4ATENbCTBA
He CnoCcOOCTBYET YKPENEHWIO rapaHTUiA TPYAO0BbIX NpaB PaboTHMKOB, CO3AAET YCIO-
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BUS yLLEMNEHNS NpaB pabOTHUKOB, OOCTUIHYTbIX B FOAbl COBETCKOW BnacTu, 1 BeaeT
K YCUNIEHMIO COLManbHOM HanpPsi>K€HHOCTN B 0OLLLECTBE, NMOCKOJIbKY rOCYAapPCTBO MOA-
nepxmBaeT B bonbluel cteneHn pabotonarens (a He paboTHMKA) B yL,epb ero npasam m
3aKOHHbIM MHTepecaM. Mexay TeM To4Has GOpPMYMPOBKA U 3aKOHOAATEIbHOE 3akpe-
nieHve uenei n 3agad TpyaoBOro 3akoHodaTenbcTea OyaeT cnocobCcTBOBaTL PasBu-
TUIO TPYOOBbIX MPABOOTHOLLUEHN, 06ecrneyeHnto 3aKOHHOCTY B MPaBONpUMEHUTENbHON
0eaTenbHOCTU CyaebHbIX M MCMOJIHUTENbHbLIX OPraHOB roCy4apPCTBEHHOM BacTy.
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Abstract

The article analyzes academic thought about the relationship between public law and
private law principles in the regulation of labor relations. At the same time, private
legal principles are present only in some institutions of labor law (social partnership,
employment contract, wages, working hours, rest time). However, the state intervenes
here by setting the lower limits of the agreement. All other institutions are characterized
mainly by public law principles. Thus, public law principles are somehow present in all
institutions of labor law and significantly prevail in most of it. Based on the study of the
content of the goals and tasks of labor legislation enshrined in the Russian Labor Code,
it is additionally proved that labor law belongs to the sphere of public law regulation.
The Constitution of the Russian Federation fixing the basic principles of labor legislation
initially defined the vector of attribution of labor law to public law science In the study of
modern goals of legal regulation of labor relations, attention is drawn to the fact that the
current wording in the Labor Code of the goals and tasks of labor legislation does not
contribute to strengthening guarantees of labor rights of employees, creates conditions
forinfringement of workers’ rights achieved during the years of Soviet power and leads to
increased tensions in human society, since the state supports the employer to a greater
extent (and not the employee) to the detriment of his rights and legitimate interests.
Meanwhile, the precise formulation and legislative consolidation of the goals and tasks
of labor legislation will contribute to the development of labor relations, maintaining
legality in the law enforcement activities of judicial and executive bodies of state power.
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BeBepneHue

Koncturyums Poccniickoit @emepanun’, mpoBo3riacus cBOOOAY Tpyza, Ha-
JieIa KXIOTo Ye/oBeKa Y IPaskKIaHNHA KOHCTUTYLIIOHHBIM IIPaBOM CBOOOT-
HO PacropsDKaThCA CBOMMI COCOOHOCTAMM K TPYALY, BBIOMPATh POJ, AEATENbHO-
ctu u npodeccuro. Ho oHa, B oT/mrane ot paHee fieiicTBoBasuIert KoHcTuTyImm
PCOCP 1978 r., He 3aKpenma rocylapCTBEHHbIX TapaHTHI1 3TOro npasa. OTKa3
rOCyJapCTBa OT TApaHTIII IIpaBa Ha TPY, IIOCTABIII IIepef 3aKOHOJiaTeIeM IIpo6-
7IeMy IIepeOCMBbIC/IEHNA Lie/lell M 3aflad TPYLOBOIO 3aKOHOJATENIbCTBA B pycie
COBpPEMEHHBIX COLMATIbHO-9KOHOMITYECKIX peaynii, X onpenenenns, popmy-
TMPOBAHNA U aJIEKBAaTHOI peaM3alyy B HOpMax TPyLOBOIO IIpaBa.

®opmynupya B perictyomeM Tpynosom xopexce Poccuiickoit ®epepa-
nyu (ganee — TK) meny 1 3agauy TpygoBOro 3aKOHOZIATe/IbCTBA, 3aKOHOA-
Te/Ib KOHKPeTU3VPYeT NPUMEHUTENbHO K cepe TpyAa oOLIyI0 HalpaB/IeH-
HOCTb IIPABOBOTO PETYIMpPOBaHMA Ha co3fjaHue B Poccum Kak coumanbHOM
TOCyflapCTBe YCIOBMIT, 0OeCIIeunBaIUX JOCTOMHYIO KU3HD ¥ CBOOOIHOE
pasBuTHe denmobeKa. IIpyHMMas 3aKoH, cofiep)Kaluii HOPMbBI TPYZOBOTO
IIpaBa, 3aKOHOJATeNb CTPEMUTCA HATh JKe/laeMOe HallpaB/IeHMe Pa3BUTUIO
OTZIe/IbHBIX aCIIeKTOB TPYAOBBIX IIPABOOTHOLIEHNI, YPEryIMpoBarh 006/1acTh
cdepsl Tpyaa ¢ cobmozieHNeM BceX 00IeCTBeHHBIX IHTEPEeCOB.

B To >xe BpeMs 3aKOHOTBOPYECKUIT IpoljecCc 00yCIaBInBaeT OOJBIIYIO
ponb cybbekTUBHOTO (pakTopa B GOpMYINpOBaHNY IIPABOBOI HOPMBI, I10-
CKOJIbKY O3Ha4aeT Ipoljecc (GOpPMUPOBAHNUA ¥ peaqy3aliiyi BOMM 3aKOHO-
marensa. KpoMe Toro, moCTOSHHO MEHSAIOLINECS YCTOBUA COLMANTbHO-3KOHO-
MIYECKOI KMU3HM CTABAT Iepefl TPYJOBbIM 3aKOHOJJaTe€/IbCTBOM BCE HOBbIE
3ajiauy, TpeOyI0T U3MEHEHNII B IIPaBOBOM PETyIMpPOBAaHNA TPYLAOBBIX OTHO-
meHnit. OgHaKo, pearnpys Ha 9TU TpeOOBaHMA U BHOCA MOIMPABKIU 1 IOION-
HEHMA B TPYJOBO€ 3aKOHOMIATENbCTBO, POCCUIICKMII 3aKOHOATENb He BCEITa
COOTHOCUT MX C IIPOBO3IVIALIEHHBIMU U 3aKperieHHpIMK B TK nenamm n 3a-
IadaMy TPYAOBOTO 3aKOHOJATE/IbCTBA.

! Koncturymusa Poccniickoit ®enepanym // Poccuiickas rasera ot 25.12.1993. Ne 237
(B pen. K3 Ne 7 ot 04.10. 2022).
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Yka3aHHbIe 0COOEHHOCTY 3aKOHOTBOPYECKOI AesATeIBHOCTH B cepe mpa-
BOBOTO PEry/IMpOBaHNA TPYOBbIX OTHOLIECHNII IIOBBIIIAIOT OITACHOCTD MCKA-
JKEHUA Liefieil U 3ajiad TPYHAOBOrO 3aKOHOJATe/IbCTBA IIpK (pOpMYyIMpoBaHNN
U 3aKpeIyIeHUM OTHAENbHBIX IOJIOKEHMII B ero HopMax. IIpoTusopeiicTeue
3TVM TEHEHIVISIM HEBO3MO)KHO 03 TeOpeTIYeCKOr0 OCMBICTIEHNA AMHAMMI-
KI Ije7Iel ¥ 3a/jad TPYZAOBOTO 3aKOHOJATENbCTBA VI OCOOEHHOCTEN X pean-
3alUy B IIPABOBBIX HOPMaX, PETyIMNPYIOLINX OTJE/IbHbIE ACIEKThI TPY/IOBBIX
OTHOILEHMIA.

Ha ocnoBe ananmsa JOKTPUHBDL, I€MICTBYIOLIETO 3aKOHOJATENbCTBA U FOPY-
TVYeCcKOI IPAKTUKIY C MCIIO/Ib30BaHMEM JYATIeKTNYeCKOI0 METO/A IIO3HAHNA
HeoOXO/[IMO YTOUHUTD COfiep>KaHVe COBPEMEHHBIX LieJIell U 3afiad TPY/;0BOTO
3aKOHOJJaTe/IbCTBA, BBIIBUTD XapaKTep UX TpaHChOpMaLNy U JOKa3aTh Ipe-
VIMYIL[eCTBa ITyO/ITYHO- IPABOBBIX Haya/l B IPAaBOBOM pPeryIMpoBaHIY TPY/O-
BBIX OTHOILIEHUIA.

1. COOTHOLEHNE YaCTHONPaBOBbIX
M Ny6/MYHO-NPaBOBbLIX HAYan B PeryiupoBaHuu
TPYAOBbIX OTHOLLEHUA

Llerm m 3ajjauy TPYZOBOTO 3aKOHOJATEIbCTBA KOHKPETU3MPYIOT 0O1IIe
e/ [IPAaBOBOTO PEryIMpPOBaHMsA OOIIeCTBEHHBIX OTHOLIEHUA HpPVUMEHM-
TeNbHO K cdepe Tpyna. Kak momuepkusaet VI.VI. AHfpMaHOBCKadA, «L[ey 1
3aZla4yy TPYZOBOro IpaBa GOPMUPYIOTCA B paMKax Liejieil ¥ 3ajad, IIOCTaB-
JIEHHBIX IIepefl BCeMI OTPACIIAMU POCCUIICKOro pasa. OHM B3aIMOCBSA3aHbI
¥ B3aIMOOOYC/IOBJIEHBI, TIOCKOJIBKY OIIPEMe/IAIOTCA Y Pean3yloTCsl B Pycie
TOCYIapCTBEHHBIX Liesieil 1 3ajad» [AngpuanoBckas V.., 2015: 82]. Ilpu
3TOM TOCYAApCTBO GOPMYIMPYET Len U 3aiauy KaXKIoil OTPac/Iu POCCUii-
CKOTO IIpaBa Ha OCHOBe IOJIOKeHUIT oTeuyecTBeHHOV KoncTutyumm. Takum
obpasoMm, KoHcTuTyMs, 3aKpenuB OCHOBHBIE IIPUHIUIIBI IIPAaBOBOTO Pery-
NMMPOBAHNUA TPYAOBBIX OTHOLIEHNIA, OTIpefie/iAeT CTeIleHb YIacTusA rocynap-
CTBa B 9TOM IIpoOIiecce.

C.C. Anexcees, onpezenss OCHOBaHVI OTHECEHMs OTPAC/IM IIpaBa K Iy0-
JIMYHOMY, YKa3bIBaJ/I, YTO OHJ HAINIPSAMYIO CBS3AHBI C BIACTHON, OQUIIMAIb-
HOI1 IeATeIbHOCTbI0 rocyziapcTBa. OfHAKO 9TO He O3HAYaeT, YTO TOCYIapCTBO
BCeT/ja HeIOCPe[ICTBEHHO YYacTBYeT B COOTBETCTBYIOLINX IPaBOOTHOLIEHN)-
AX. [71aBHOIT 4epToil MyOIMYHO-IIPAaBOBBIX HOPM SIB/IAETCS HAIPaB/IEHHOCTD
Ha oOecIieyeHne roCyJapCTBEHHOTO MM O0IeCTBEHHOTO MHTepeca [Aekce-
eB C.C.,2004: 42]. ITo mHeHuto psiga cnermanuctos [CarangsikoB M.C., 2016:
110], TpynoBO€ 3aKOHOAATENBCTBO, PeaIN3ys KOHCTUTYIIVIOHHbIE IPUHIINIIBI
B cdepe TpyZAa, HaIIpaB/IeHO Ha 3aIUTY KaK YAaCTHBIX, TaK U FOCYAapCTBEH-
HBIX (00I[eCTBEHHBIX) MHTEPECOB. B CBA3M ¢ 9TUM Ipoliecc peaansaryy Joi-
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JKEeH IpeJyCcMaTpMBaTh KaK YaCTHOIPABOBYIO, TaK U IyOIMYHO-IIPABOBYIO
HAIlPaBJIeHHOCTD.

Bmecre ¢ TeM Henmb3st 3a0bIBaTh, YTO PsAZ OTHOIIEHWIT, HEIOCPELCTBEHHO
cs3aHHbIX ¢ TpypoBbMi (cT. 1 TK), mpemycmarpuBaer o6s3arebHOe y4a-
CTVe TOCYAPCTBEHHBIX OPTaHOB (HAIpyMep, IPaBOOTHOIIEHN 110 HaJ30PY
(KOHTPOJTIO) 32 MCIIO/THeHVeM paboToaTesIeM TPYOBOTO 3aKOHO/IATe/IbCTBA).
STV OTHOLIEHNA IPEUMYIEeCTBEHHO PETyIUPYIOTCS MyOIMIHbBIMI HOPMaMu
npaBa. Bompockl pasmMyHbIX IBIOT, TAPAHTHI ¥ KOMIIEHCAIUIL, C O{HOI CTO-
POHBI, KaCaIOTCs YaCTHBIX MIHTEPECOB PabOTHMUKA, a C APYTOil — 3TO Pe3yb-
TaT peajn3alyy TroCyJapCTBEHHOI 3alUThl CeMbY, MaTEPMHCTBA Y AETCTBA.
B cBA3M ¢ 3TMM TPYAHO rOBOPUTH 06 OTHECEHUY COOTBETCTBYIOIINX HOPM
VICK/TIOUMTE/IbHO K YO/IMYHOI MM YacTHON cepe mpaBa

CoBpeMeHHOe TPYI0BOE IIPABO XapaKTePU3yeTCA MMIIEPATVBHOCTBIO HOPM,
OpMEeHTAIVell Ha 3aIIUTY ITyOIIIHbIX, OOIIeCTBEHHBIX IHTEPECOB, NePapXI-
YeCKVMY OTHOLIEHVSIMY CYO'BeKTOB IYOIMYHBIX OTHOLIEHMUII, OTHOCTOPOH-
HVIM BOJIEU3bSIB/ICHNEM CYO'beKTOB, IIMPOKOI Cepoil yCMOTPEHNA roCyap-
CTBEHHBIX OPraHOB M JIOJDKHOCTHBIX JIMII, CAHKLMAMM IIPEVIMYILeCTBEHHO
mrpadHOro (KapaTenbHOr0) XapakTepa, a TaK)Ke OOIbLION CTEIEHbIO I[eH-
TPa/IM30BaHHOTO PETYIMPOBAHNA. DTO CBUETEILCTBYET O JOMUHMPYIOLIei
IyO/IMYHO-IIPAaBOBOJ COCTAB/IAIONIEI COBPEMEHHOTO TPyAOBOro mpasa [[e-
mupgos H.B., 2020: 205].

OpnHako B IPaBOBOM PeryIMPOBAHUY OT/EIbHBIX MHCTUTYTOB TPYLOBOTO
npasa (COLVaTbHO-IIAPTHEPCKUX OTHOLIEHNI], @ TAKXKe TPYZOBOTO I0T0BOPA)
IPUMEHAETCS 4aCTHOIPABOBOI CIIOCOO perynmpoBaHus (T.e. AMCIO3UTHB-
HOCTb HOPM). MeX/ly TeM rOCyZapCTBO B PETY/IMPOBAHUY STUX UHCTUTYTOB
TPYZOBOTO IpaBa CTPEMUTCSH JOCTUTHYTDb OajaHca IyOMMYHBIX M YaCTHBIX
uHTepecoB. PabOTHUK, ABNIAACH C1ab0J CTOPOHON TPYHLOBBIX OTHOIICHMWIA,
9KOHOMIYECKY 3aBVMICUT OT paboToyaTesid, He 00/1ajjaeT TaKVMMU XKe pecypca-
M, @ IIOTOMY HY>XK/IaeTcs B 3alITe TOCYAapCTBa OT BO3MOXKHOTO IIPOM3BOJIA
paboroparens. [ocygapcTBO 3aMHTEPECOBAHO B TOM, YTOOBI pabOTHMKM 110-
JTy4asy 3apaboTHYIO IVIAaTy He HYDKe YCTAHOBJIEHHOTO MUHUMYMa, paboTam
B 6€30I1aCHBIX YC/IOBUSAX U T.JI., B TO BpeMs KaK pabOTOaTe/y 3a4acTyIO IpK-
HUMAIOT PELIeHNs C TOYKYU 3PeHVs] 9KOHOMUYIECKOI BBITObI. VIMEHHO 1M03-
TOMY, PeTy/IUPYs TPYAOBOIL JOTOBOP, 3aKOH YCTaHAB/IMBAET 3aIPEThI U Orpa-
HUYEHUA I paboTofaTe/ns U rapaHTUy A1 pabOTHUKOB IIPY IIepeBOJiaXx,
MI3MEHEHNY OIpefie/IeHHbIX CTOPOHAMM YCJIOBUII TPYHOBOTO JOTOBOPA, P
PacTOpXXeHUM TPYHOBOTO HOTOBOpa U T.J. Perymupys acmekTs! coumanibHOTO
IapTHEPCTBA, 3aKOHOJATE/Ib YCTAaHAB/IMBAET 3aIIPETHI HA BK/IIOUEHNE B COTEP-
YKaHMe KOJUIEKTVBHBIX JJOTOBOPOB U COIVIAIIEHMII YCTIOBUIA, YX Y/ ILIAIOIMX I10-
JIO>KeH)e pabOTHUKOB IO CPAaBHEHUIO C [IeVICTBYIOIIVMM 3aKOHOAATETbCTBOM
[boupapenko I1.M., 2023: 76-78]. Takum 06pa3oM, HecoBIajieHNe IKOHOMM-
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4eCKMX MHTepecoB paboTHMKA U paboTofarena TpedyeT BMeIIaTeIbCTBA TPe-
TheJl CUJIBI — TOCY/JapCTBA C COOTBETCTBYIONIIVIM MEXaHV3MOM PEryInpoBa-
HyA. [ocygapcTBO B JaHHOM CiTydae BBICTYIIAET B PO/ YPaBHOBEIIBAIOLIEN
cuibl, cobmopatonieit nuTepecs obenx cropoH [IllTpunesa T.J., 2001: 18].

2. Uenu TpyaoBOro saakoHopaTesibCTBa

OcHoBHBIMM paKTOpaMM OTHECEHNA OTPACIV POCCUIICKOTO ITpaBa K 4acT-
HOMY MM IIyO/IMYHOMY SIBJIAIOTCA ee Lie/u U 3ajadun. Lemn u sajaum Tpymo-
BOTO 3aKOHOZaTenbcTBa chopmymmposansl B ¢T. 1 TK. Llensamu poccuiickoro
TPYHOBOTO 3aKOHOJATENbCTBA ABJAIOTCA: YCTAHOBJIEHME TOCYHAPCTBEHHBIX
rapaHTUIl TPYAOBBIX IIpaB U CBOOOJ IpaKfaH; CO3flaHMe OTaroNpMUATHBIX
YC/IOBMII TPYZa; 3allMTa IIPaB M MHTEPecoB pabOTHMKOB U paboTomareseit.
K sapmayam TpypmoBoro 3akoHoparenbcTBa TK oTHocuT: cospanue Heob6Xxo-
IVIMBIX IIPAaBOBBIX YC/IOBMI IS JOCTVDKEHMS ONTVMMAIbHOTO COIVIACOBAHUA
VIHTE€PECOB CTOPOH TPYHOBBIX OTHOIICHMIT, MHTEPECOB rOCYApCTBA; IPaBO-
BOE peryarpoBaHye TPYLOBBIX OTHOLIEHNI ¥ IHBIX OTHOIIEHMIT, HEIIOCPe-
CTBEHHO CBS3aHHBIX C TPYJOBBIMIL.

ITepBoii nenbio TpyzmoBoro 3akoHopaTenbcTBa TK HaspIBaeT ycTaHOBI/ICHIE
rOCYZApCTBEHHBIX TapaHTUI TPY[OBBIX IpaB 1 cBoOOf rpax/jaH. IlonaTne
rapaHTUU TIpaBa IpPeACTaBIAeT cOO60/ CaMOCTOATENIbHYIO KaTerOpuIo, MMe-
IOIIYI0 YepThl, 00bEKT BO3AECTBYSA, CTPYKTYPY, CUCTEMY U METOMIbI peajin-
sauym [CuaiokoBa T.B., 1991: 150-160]. Yame Bcero nop rapaHTusAMM IpaB
HOHVMMAIOT YC/IOBUA, CPeACTBa, (aKTOPBI, CIOCOOCTBYOLME COOMIOIECHIIO
atux npas. Tak, I0.E. TykrapoB nuieT, 4To «rapaHTHA €CTb COIMa/TbHOE
ycroBue, obecrieunBaoliee peaqbHOCTb BEPOATHOTO SIBJIEHVS, IpOLiecca»
[Tyxrapos I0.E., 1999: 112-117].

Bonee monmHo ara mpobrmeMa MccnefoBaHa IPUMEHUTENbHO K IapaHTH-
AM npaB mmyHocTy. JIJI. BoeBommH, aHanmsupyA rapaHTUM IPaB JIMYHO-
CTH, OTIpefieNsieT UX KaK YC/IOBYIS M CPENCTBA, obecrednBaolye rpaxjaHaM
BO3MOYXHOCTb OCYIL[eCTBJIeHNA UMM cBouX Ipas [Boesopgun JI.[I., 1972: 25].
A . [Jo6bpoBO/IbCKask CYNTAET, YTO IIOf TAPAHTUAMM IPAB IPAKAAH CIIERy-
eT IOHMMATh CPENCTBA WM CIOCOOBI, IIPU MOMOINM KOTOPBIX IpakKiaHaM
00ecIieuynBaTCsl BO3MOXKHOCTY IPAKTUYECKOTO MCIONb30BAHMUSA MPUHAJ-
nexamyx uM npas [[Jo6posonbckas AV, 1980: 131]. A.C. Mopzoser; nox
rapaHTUAMY IPaB U CBOOOJ] IpakK/iaH IIOHMMAeT CUCTEMY COLMAaTbHO-9KOHO-
MUYECKNX, ITOMUTUYECKNX, HPABCTBEHHBIX, IOPUNYECKNX, OPTaHN3aIJIOH-
HBIX IIPEAIIOCBUIOK, YCIOBUI, CPEACTB M CIIOCOOO0B, CO3A0IMX PaBHbIE BO3-
MOYXHOCTY T'PaK/IaH JyIsI OCYIeCTBIEHUA CBOMX IIpaB, CBOOOJ U MIHTEPECOB
[Mopnosery A.C., 1997: 243]. IlosiBieHre B TeOpWM IIpaBa NOHATYUA FapaHTHI
IIpaB SBWJIOCH Pe3y/IbTaTOM Pa3BUTHA IOPUIAVYECKO) HAYYHON MBICIN, OC-
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MBICTIEHVSI TPOO/IeM 3aIUThI IPaB OTAEMbHBIX TNYHOCTEN M 0O beHEeHNI
rpax/jaH. OTo IMOHATUe 6a3UPYeTCsA Ha OCHOBHBIX IPUHINIIAX, BEIpabOTaH-
HBIX Y€/I0BEYECTBOM: I'YMaHM3Me, CIIPaBEIMBOCTY, 3aKOHHOCTH, L€/IeCO0-
OpasHoCTH, paBHONIpaBuUM U Apyrux [3apuikuit A.B., 1999: 16].

[To cytu rapanTum Tpy#oOBbIX NIPaB IPaXk[aH €CTh CUCTeMa yCIOBUIA, He-
00XOMMBIX I/IA pean3aluy TPYLOBBIX IIpaB ¥ MHTEPeCcOoB rpax/jaH. bygyun
3aKpEIUICHHbIMU B 3aKOHE, 3T! YCIOBUs 00eCIeYNBAIOTCS IIPUHYANTENBHON
CIUJIOJ TOCYHapCTBa M IPUOOPETAIT CTATYC TOCYHAPCTBEHHBIX TapaHTMIL.
YcTaHOBIIEHNE TOCY/JapPCTBEHHBIX FAPAHTIII TPYOBBIX IIPaB U CBOOOJ IpaXk-
JAaH KaK Lje/Ib TPY/JOBOTO 3aKOHOMATE/IbCTBA O3HAYaeT, YTO, BO-IIEPBBIX, TO-
CYHapCTBO 00s3yeTCs 3aKpelNTh Ha 3aKOHOZIATe/IbHOM YPOBHE 00BeM Tpy-
IOBBIX IIPAB TPAX/JaH, CO3IAOLINIT HeOOXOAVIMbIE IPEAIOCBUIKI JOCTOHOI
JKM3HY TPAXKJAH U Pa3BUTUA TMYHOCTU. BO-BTOPBIX, rOCYyAapCTBO IpUHMMA-
eT 00A3aHHOCTD 3aIUIIATh TPYAOBbIE IIPaBa IPaKAaH NP UX HAPYIIEHUN,
T.e. 00ecrieunBaeT UX peannsanuio CBOey IPUHYANTEIbHON CUION.

Yacrtp 1 crarbyu 37 Koncturyunn Poccun 3akperisieT mpaBo KaXKIoro 4esno-
BeKa CBOOOIHO PacIoOpsDKATbCsl CBOMMM CIIOCOOHOCTSMU K TPYAY, BBIOMpATh
pox geAtenbHOCTY U Tpodeccyio. KOHCTUTYLMOHHbIE TTOJIOKeHNA O IpaBe Ha
TPYZ TECHO yBs3aHBI C LI/IAMY TPY/IOBOTO 3aKOHOIATENIbCTBA, 00YCIaBIMBas
nocnenHue. PackpbiBas oty cBasb, Koncturynuonnsii Cyp Poccun ormeTn,
4TO TMONOoXKeHNs CT. 37 KoHCTUTynmu mpefonpenensioT «00s13aHHOCTb TOCY-
[ApCTBa... 00ecrednBaTh HAJIEXKAIIYIO 3alIUTY IIPaB U 3aKOHHBIX MHTEPECOB
paboTHIKA, Kak 9KOHOMIYecky 6osiee c1aboil CTOPOHBI B TPYHOBOM IIPABOOT-
HOLIEHMIA... YTO COIVIACYETCA C OCHOBHBIMM LIE/IAMM ITPABOBOTO PEryIMPOBaHNA
Tpy#a B Poccuitckoit Peepanym Kak collMasbHOM IPAaBOBOM TOCYAPCTBE».

Opnako peicTBytomasa KoHcTuTyums, B OTIM4Me OT KOHCTUTYLIMIOHHOTO
3aKOHOJJaTe/IbCTBAa COBETCKOTO Ieprofa’, He rapaHTHpyeT TpaKAaHaM Ipa-

2 Tlocranosnenne Koncruryunonnoro Cyna Poccun or 15.03.2005 Ne 3-IT «ITo gemy o
IpoBepKe KOHCTUTYLMOHHOCTH TIO/IOKeHNMI TyHKTa 2 cTaTby 278 u ctatbu 279 Tpypgosoro
Kogiekca Poccuiickoit Pepeparyin 1 ab3ara BTOpOro IyHKTa 4 ctaTbu 69 QeepanbHOro 3a-
KoHa «O6 aKIMOHEPHBIX OOILIeCTBaX» B CBA3M C 3aIIpOCaMy BOIXOBCKOro ropofickoro cysa
Jlennnrpapckoit o6mactu, OKTAGPbCKOro paitoHHOTro cyzia roposia CTaBpoIonA 1 xanobamu
paza rpaxgan» // C3 P®. 2005. Ne 13. Cr. 1209.

* B coorBercTBun co ct. 38 Koncruryrun PCOCP 1978 r. mpaBo Ha TPyA TPaKTOBAIOCh
KaK IMO/yYeHye rapaHTHPOBAHHOM PaboThI C OIIATON TPY[a B COOTBETCTBUM C €r0 KOJN-
4eCTBOM U KaueCTBOM J He HJDKe YCTAHOB/IEHHOIO TOCYAPCTBOM MMHMMAJIBHOTO pasMe-
pa, — BKJIIOYAs IIPaBO Ha BHIOOpP mpodeccuu, poja 3aHATUI U pabOTbl B COOTBETCTBUY C
[IpU3BaHIEM, CIIOCOOHOCTSMI, PO eCCHOHANBHOI ITOATOTOBKOI, 00pa30BAHMEM I C YIETOM
001IIeCTBEHHBIX IIOTPeOHOCTEIT. ITO MPaBO 00eCIeINBAETCS COLMATUCTUIECKON CUCTEMOIT
XOSHVICTBa, HEYK/JIOHHbIM POCTOM HNPOM3BOAUTENbHBIX CUII, 6ecIIaTHBIM HpO(beCCI/[OHaHI)-
HbIM 00ydeHueM, HOBbIIIEHEM TPYAOBOI KBamuduKanmy 1 o6ydeHreM HOBBIM CIELNaIb-
HOCTSIM, PasBUTIEM CUCTeM NPOQeCcCHOHAIbHOM OpraHn3aluy U TpyRoycTpoiicTBa// Bego-
moctyt BC PCOCP. 1978. Ne 15. Cr. 407.
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Ba Ha TPYH, IOCKOJIbKY B YCIOBYAX PHIHOYHON S5KOHOMYKY OCYIeCTB/ICHIE
TaKUX TapaHTUI 3aBeJOMO He pean3yeMo, a IIOTOMY X 3aKpeIIeHue B Ka-
4eCcTBe KOHCTUTYIIVIOHHOTO IIOTOXKEHMsI HOCUIO OBl YNMCTO HeKIapaTVBHBII
xapakTep M ObI0 OBl yromm4HbIM. OTKa3 rocygapcTBa OT YCTAHOBJIEHUA
rapaHTUIl IpaBa Ha TPYH 060CTpseT HEOOXONUMOCTD YCUM/IEHVS TapaHTUil
VHBIX TPY[OBBIX IIpaB pabOTHMKOB U IIpaB JIMI, MIIYIuX pabory. Kak mm-
mret C.II. MaBpuH, «B yC/TOBMAX PHIHOYHOI S3KOHOMUKM BCE 9KOHOMUYECKNE,
¢$uHaHCOBbIE U OpraHM3ALMOHHbIE PeCYPChI, 00ecIeynBalolIye IpuMeHeHe
TpyZa pabOTHUKOB, HAXOAATCS B pyKax ux paboToparerneii... B cuny atoro pa-
OOTHUK IpeACTaB/IAeT B TPYAOBOM IIPAaBOOTHOIICHNY SKOHOMMUYECK! Horee
cmabylo CTOPOHY, YTO U IpefionpenenseT oba3aHHoCTh Poccuiickoit Oepepa-
VIV KaK COL[Ma/IbHOTO TOCYAapCTBa 00ecreuynBaTh HaIeKAIIYI0 3aLIUTY ero
IIpaB ¥ 3aKOHHBIX MHTEPECOB»".

OcHOBHBIE TPYZOBBIE IIpaBa ¥ CBOOOABI TPaKaH, YCTAHOBJIEHNE TapaH-
TUJ KOTOPBIX SIB/ISETCS LIe/IbI0 TPYJOBOTO 3aKOHOJATeNIbCTBA, CHOPMYINPO-
BaHbl B 4. 1 cT. 21 TK «OcHoBHBIe ITpaBa U 00513aHHOCTM PabOTHMUKA» U B
4. 1 c1. 22 TK «OcHOBHBIE TpaBa 11 0643aHHOCTY paboTofarensa». B mepeuenn
OCHOBHBIX IIpaB pabOOTHMKA POCCUNICKIIT 3aKOHOZIATe/Ib BK/IIOYAET, B 4acT-
HOCTH, IIPaBO paboOTHMKA Ha pabodyee MeCTO, COOTBETCTBYIOIEe TOCyHap-
CTBEHHBIM HOPMATVBHBIM TPeOOBaHNAM OXPAaHBI TPYAa M YCIIOBUAM, TIpel-
YCMOTPEHHBIM KOJJIEKTUMBHBIM JJOroBOpoM (a63. 4 4. 1 ct. 21), 1 ero mpaBo
Ha 3alUTY CBOUX TPYHOBBIX IIPaB, CBOOOJ] 1 3aKOHHBIX IHTEPECOB BCEMM He
3aIpeleHHBIMY 3aKOHOM criocobamu (a63. 12 4. 1 cT. 21).

ToBopst 0 paboropaterne, ct. 22 TK mpsiMo He 3aKkpeIUiseT ero npasa Ha 3a-
IMTY CBOMX IIPaB, HO OHA IIpefycMaTpyUBaeT Takye GOpMbI 3alUThI UM CBO-
X TIPaB, KaK IIpaBo TpeOoBaTh OT paOOTHUKOB VCIIONHEHNSI VIMU TPYHLOBBIX
obs3aHHOCTeN (a63. 5 4. 1), mMpaBO NpuB/IeKaTb paOOTHUKOB K JIVICLIAIUIN-
HApPHOI I MaTepMaabHOI OTBETCTBEHHOCTHU (ab3. 6 4. 1), mpaBO CcO3maBaTh
o6 benHeHN paboToaTeeN B Ie/AX IPefiCTaBUTe/IbCTBA I 3AIUTHI MX VH-
TepecoB 1 BCTYMaTh B Hux (a63. 8 4. 1). Kak ormevaer V.K. [IMmutpuena, «3a-
I[UTa IIpaB X MHTepecoB paboToparens He uckmodaercs. CaefyeT UCXOAUTD
Y3 TOTO, 4TO B Cpepe TPYHZOBBIX OTHOIIEHNII pabOTOAATENDb BIIPaBe OCYIIeCT-
BIIAATH CBOU AUCLMIIIVIHAPHO-PACIIOPSAANTEIbHBIE U IIPABOIPUMEHUTENbHbIE
IIOJIHOMOYNA, a TaKXKe 3aK/II0YaTh KOJUIEKTVMBHBI JOTOBOP, y4acTBOBAaTb B
3aKJIIOYEHNY COLVIaIbHO-IIAPTHEPCKMX COTTIALIeHNIL, IPVHMMATD JIOKATbHbIE
HOPMaTVBHBIE aKTbl, COfiepyKalliyie HOPMBI TPYHOBOro Ipasa»’. Kpome Toro,

* Kommenrapuit k Koncturynun Poccnmiickoit egeparnyn (rocTaTeiiusit) / mOx pep,.
B.II. 3oppkuna. M., 2011. C. 348.

° HayuHo-mpakTuyeckuit komMeHTapuit k Tpygosomy kopekcy Poccuiickort ®eneparyn
(mocrarernusiit). M., 2012. C. 15.
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B cuTy 4. 2 T. 45 KoHcTuTynum paboTomarenn BlpaBe 3allUIaTh CBOY IIpa-
Ba 11 CBOOOJBI BCeMN CIIOCOOaMy, He 3aIIpellleHHbIMI 3aKOHOM, B TOM 4ICTIe
B cyfieO6HOM mopsinke (4. 1 cT. 46) 1 myTeM obpalleHNs B rOCYJapCTBEHHbIE
OpTaHbI M OpTaHbl MECTHOTO caMoyIpaBieHns (cT. 33). AHa/IOTMYHOE IIPaBoO
eMy obecnieunBaer cT. 352 TK.

Taxum 06pa3oM, Iie/Ib yCTaHOBJIEHMA TAPAHTUI TPY/OBBIX IIPAB U CBOOO]
IPaXJaH OXBATbIBAaeT TAK)XKe IapaHTUM IIpaBa PabOTHUKOB Ha O1arompu-
ATHbIE YC/IOBUSA TPYAA U FapaHTUM TIpaBa pabOTHUKOB M paboTojaTesneil Ha
3alUTY MX IIpaB U 3aKOHHBIX MHTepecoB. [oaToMy crefyeT mpusHaTh, YTO
ykaszanHble B TK 1njenm cospanms 671aronpuATHBIX YCIOBMIL TPY/A U 3aIUThI
IpaB U MHTEPeCOB pabOTHMKOB U paboTOfaTenell HOCAT IOJYMHEHHBDI Xa-
pakTep IO OTHOLIEHMIO K LI/ YCTAaHOB/IEHNA TOCYJApPCTBEHHBIX IapaHTUIA
TPYHOBBIX IIpaB U cBOOO rpakaaH. VX peanusamys cmoco6CTByeT YKpere-
HMIO TApaHTUI TPYAOBBIX IPaB 1 CBOOOJ IPakKfiaH, II03TOMY OHM JIO/KHBI
paccMaTpuBaThCA He KaK CAaMOCTOATENbHbIE LN TPYJOBOTrO 3aKOHO/IATENb-
CTBa, a KaK €ro 3aJjau.

3. 3apaum TPyaoOBOro 3aKoHooaTeNnbCTBa

CospaHne 671aronpyUATHBIX YCTIOBUIT TPYAA ABJISETCS BaXKHeIIIIell 3a1adeit
TPYAOBOTO 3aKOHOZJATE/IbCTBA. JTa 3a/laya HENOCPENCTBEHHO BBITEKAET U3
nonoXeHuit KoHCTUTy1ms, B KOTOPhIX 3aKpEIUIAETCA MPAaBO KaXK/IOTO Yeslo-
BeKa Ha TPYJ B YC/IOBUAX, OTBEYAOIIVX TPeOOBaHMAM 0€30IIaCHOCTY Y TUTH-
€HBI, Ha BO3HATpaXK/IeHNe 3a TPYA 6e3 KaKoit ObI TO HY ObIIO AUCKPYMMUHALINN
(4.3 cT. 37).

Omnpenenenne NOHATUA YCIOBUIL Tpyza faHo B cT. 209 TK: ycmosusa tpy-
71a IOHMMAIOTCA KaK COBOKYITHOCTb (paKTOPOB ITPOM3BOACTBEHHON CPeMIbl 1
TPYHOBOTO IPOILiecca, OKa3bIBAIIVX BIIVISIHYIE HA pab0TOCIOCOOHOCTD U 3710~
pOBbe paboTHUKA. B TOKTpIHE HEKOTOPBIE MICCTIeOBATENN TPAKTYIOT YC/IOBUA
TPYyZAa TOJIBKO B CMbIC/IE YKa3aHHbIX nosioxkeHui ct. 209 TK P®, Bkitovas B
9TO HOHATHE JIMIIb Ipou3BoAcTBeHHble dakrope! [Tuxommpos M.IO., 2015:
5]; [AnTunbesa H.B., 2011: 30]; [KyseBanos A.C., 2010: 48]. Ognako B cT. 208
TK 3akoHOfaTenb [ja/1 onpefenieHNs MOHATHAM, UCTIONIb3yeMbIM B paMKax pas-
mena X TK, T.e. npuMeHNTENbHO K OTHOLIEHNAM IO OXpaHe Tpyza. IToaromy
PacIpoCTpaHATb IOHVMAaHME YCIOBMII TPyZla KaK COBOKYIHOCTU (PaKTOpPOB
IIPOM3BOJCTBEHHOI CpeJibl ¥ TPYLOBOTO IPOIiecca Ha BCe OTHOLIEHNS, PETy/u-
pyeMble TPY/IOBBIM 3aKOHO/IATeIbCTBOM, IIPECTAB/IACTCSA He BIIOJIHE 000CHO-
BaHHbIM. Takas y3Kas TPAaKTOBKa IIOHATHA YCTIOBUI TPyZla HE COOTBETCTBYET
NO3UIMY 3aKOHOJIAaTe/ A, BRIPAXKEHHOI B MHBIX NonokeHuAX TK.

TK ycranaBnuBaeT B KadecTBe INPUHIMIA IIPABOBOTO PEryIMpPOBAHNA
TPYHOBBIX OTHOIIEHWIT «0becnedeHne mpaBa KaX/Joro pabOTHMKA Ha CIIpa-
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BeJ/IMBbIE YC/IOBMS TPYZQ, B TOM YMC/Ie Ha YCIOBYSA TPY/ia, OTBEYalolye Tpe-
6oBaHVAM 0€30IIaCHOCTY ¥ TUTYIEHBI, IIpaBa Ha OT/BIX, BKII0Yas OrpaHmde-
Hyle pab04ero BpeMeH!, IPeoCTaB/IeHNe eXKeJHEBHOTO OTbIXA, BBIXOJHBIX I
HepaOouyX ITpasHIYHBIX JHEIT, OIIAY/BaeMOTO eKETOJHOTO OTITyCKa» (a63.
5 cT. 2). VI3 aroit GopMyIMpoOBKY CIeRyeT, BO-IIEPBbIX, YTO 3aKOHOJATENIb
BK/IIOYAeT B IIOHATHE YCIOBUI TPyAa He TOMBKO (aKTOPHI IPOU3BOACTBEH-
HOI Cpefibl ¥ TPYHOBOTO IIpolecca (YClIoBuA Tpyfa, OTBevaromye Tpebopa-
HVSIM 6€30IIaCHOCTY Y TUTMEHBI®), HO TaK)Ke pabodee BpeMs U BpeMs OT/IbIXa.
Bo-BTOpBIX, 3aKOHO/IaTeIb pacCMaTpyUBaeT yKa3aHHble (PAKTOPBI JIMIIb KaK
YacTb OT BCeIl COBOKYIHOCTY (PaKTOPOB, COCTAB/IAIOLINX COlepyKaHNUe TTOHsA-
TUS YCTIOBUIL TPY/Q, HOITYCKasd, TEM CaMbIM, ero Oojee IPOKOe TOTKOBaHME.
V13 ananm3sa nHpIx nonoxxernit TK MOXXHO 3aK/TI0YUTD, YTO TPYOBOE 3aKOHO-
IaTelbCTBO OTHOCUT K YC/IOBUSIM TPY/a TaKKe YC/IOBYMS OIUIAThI Tpy/a (CT. 45,
a63. 5 4. 2 cT. 57, cT. 132 M 7Ip.), YCIOBYMSA, OIpefenAole XapakTep paboTsl
(a63. 8 4. 2 cT. 57), OpraHM3alLMOHHBIE YCTIOBUA TPyAA (CT. 74).

Takum o6pa3oM, TONMKOBaHME YCIOBUII TPYZia TONBKO B CMBICTE CT. 209
TK He cOOTBeTCTBYeT MO3MIMM POCCUIICKOrO 3akoHoparend. OHO BefieT K
HEOIIPaBIaHHOMY CY>KEHVIO Ie//f TPYJOBOTO 3aKOHOJATe/IbCTBA, YTO MOXKET
CII0cOOCTBOBAaTh HEOOOCHOBAHHBIM OTPAHMYEHMSAM TPYHOBBIX IIPaB IPaxK-
maH. [ToaToMy crefyeT COrTacuThCsA ¢ TOYKON 3peHNUsA CIelManiucToB, BbIe-
JIAIONIVX YCTIOBMS TY/ia B Y3KOM CMBIC/Ie (OIIpeie/ieHIie KOTOPBIX 3aKPeIIEHO
B cT. 209 TK) 1 ycrmoBus Tpypa B IIMPOKOM CMBIC/IE (KOTOPBIE IIPEACTABIIAIOT
co00J1 BCI0O COBOKYITHOCTb (DaKTOPOB TPYHOBOI JIeATEIbBHOCTY pabOTHMKA)
[Apxumnos B.B., 2007: 76]; [[Ilentynuua H.H., 2005: 74].

TK HarenuBaeT Tpy/oBOe 3aKOHOAATENbCTBO He TONBKO Ha 3alUTY IpaB
Yl MUHTEPeCcOB pabOTHMKOB, HO ¥ Ha 3alUTY IIPaB M MHTepecoB paboromare-
neil. B mOKTpyHe JaHHOe INOJIOKeHVe pacCMaTpUBaeTCsA Kak HOBewta. Tak,
C.10. Tonosnna numet: «Briepsrie 1. 1 TK PO 06BbsABIACT LIE/TBIO TPYZOBOIO
3aKOHOJJaTe/IbCTBA 3ALINTY IIPaB U MHTEPECOB He TOIBKO PAOOTHNKOB, HO I
pabotopareneit» [[omosuna C.10., 2008: 440].

HexoTopble aBTOpPBI, CpaBHMBASA LIeJIN U 3a/Ia4M IeICTBYIOLIErO TPYHLOBOTO
3aKOHOJ]aTe/IbCTBA C COBETCKUM, OTMEYAIOT, YTO OCHOBHAA IIe/b JefICTBYIO-
mwero TK — sammtuThb kak paboTHMKa, Tak U paboropatens [Kypennoit A.M.,
2011: 13]. el icTBUTENTBHO, OMpefeNss 3a/jadll COBETCKOTO TPYAOBOTO 3aKO-
HopatenbcTBa, OCHOBBI 3akoHOAaTenbcTBa Cotosa CCP 1 co03HBIX peciry-
6k o Tpyze (1970) u Kogexc 3akonos o Tpyge (K30T PCOCP 1971 1. ykasbi-
Ba/I)i Ha BCEMEPHYIO OXPaHy TPYAOBBIX IIPaB PaOOTHMKOB, HO He COfiepyKaiu

¢ B ct. 74 TK P® 3axoHOzaTe/Nb YIOTpEO/IAET TAKXKE TEPMUH «TEXHOTIOIMYECKIe YC/IOBUSA
TPYZa», IOHMMAs IO} HUMM TeXHIYECKOe OCHAIIeHNe VI TEXHOJIOTMIO IIPOM3BOJCTBA, T.€. (hak-
TOPBI, OTHOCAIIMECS K (PaKTOpaM IIPOM3BOACTBEHHOI Cpefibl M TPYLOBOTO IpoLiecca.
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TIOJIOKEHMIT O 3amuTe IpaB paboTopareneir. OgHaKo HaKTUUECKU TPYHOBOE
3aKOHOJIATe/IbCTBO PelIajIo U 3afady 3allNUThl IpaB paboTomareneil. B ycmo-
BUAX TOCIIOACTBA TOCYJAPCTBEHHON M OOIIeCTBEHHO COOCTBEHHOCTV Ha
CpencTBa IIPOM3BOJICTBA B KauyecTBe pabOoTOaTe el BBICTYIIaIV TOCYAaPCTBO
KaK COBOKYIIHBIII paboTOfaTe/Ib 1 TaKyue HeroCy/lapCTBeHHbIe OpTraHy3al,
KaK KOJIX03Bbl 11 KoorepaTybl. Ha 3ammTy ux npas B cdepe TpyZOBBIX IPaBo-
OTHOILEHNI OBUIN HAIIPAB/IEHbI, B YaCTHOCTH, PeIleHNe TaKNX 3a/jad TPYHO-
BOT'O 3aKOHOJATe/IbCTBA, KaK MOBBIIIeHME 3PPEKTUBHOCTI 0OIIeCTBEHHOTO
IIPOM3BOJCTBA 1 YKPeIIeHe TPYROBOI AVCIUIIINHBL.

Ha paboTHMKOB BO3/araanch Takue 00A3aHHOCTM, KaK OMIOCTY AMCLM-
IVIMHY TPYAd, CBOEBPEMEHHO JM TOYHO MCIIONHATb PAacCHOPSDKEHUA aIMMU-
HUCTPALMM, MOBBIMIATh MPOU3BOAUTENBHOCTD TPY/AQ, YIYYIIATh KauyecTBO
HPOAYKIVM, COOMIONATh TEXHOJOTMYECKY ANUCHUMIUIMHY 1 Ap. (cT. 127
K30T PCOCP), 3a HapyumeHusa KOTOPBIX aIMUHNUCTPALUA NPefmpUATIA
KaK IIpefiCTaBNUTeNIb paboTomarens 6bU1a Bipase (1 00s13aHa) HAJIOXKUTD JIVIC-
IVIUIMHApHOE B3bICKaHMe MMOO0 IepefaTh BOIPOC O HAPYUIEHUN TPYAOBON
IVICOVIUIVHBI Ha PacCMOTPEHMe TOBAPUIIECKOTrO Cyja VIM OOIIeCTBEHHOI
opraumsaryu (ct. 128, 129, 135, 138 K30T). Takum 06pasom, 3aja4ua 3a1uTst
npaBs paboTopaTesnell He AB/IAETCSA COBCEM HOBOJ 1A POCCUIICKOTO TPYHOBO-
ro 3aKoHojjaTenbcTBa. OnHaKo fericTyomuii TK BriepBbie IpsAMO, a He KOC-
BEHHBIM 00pa3oM, ONpefie/II 3aIUTY IpaB paboTofiaTesIell B KauecTBe Lie/n
TPYHOBOTO 3aKOHOAATENbCTBA, 3AKPEIB ee HeTIOCPEICTBEHHO B 3aKOHe.

AHanus 3ajja4 TPYAOBOTO 3aKOHOJATeIbCTBA II03BOIAET CAe/IATh BBIBO,
4ro 1x popmynuposka B cT. 1 TK) He coBceM ynauna. Bo-nepBbix, HageneHue
UIX CTaTyCOM «OCHOBHBIX 3aJjad» CTMPAET I'PAHb MEX/y Le/IAMM U 3aa4aMu
TPYZLOBOTO 3aKOHOJIATeIbCTBA, IOCKO/IbKY Iie/b IIPEeACTaB/AeT COOO0I OCHOB-
HyI0 3aaqy. CMeleHme 1efiell 1 3aja4d 3aKOHO/IATeNbCTBA 3aTPY/HAET Iiefie-
HallpaB/IeHHOE €r0 COBEPIICHCTBOBAHNE, CIIOCOOCTBYET BO3SHMKHOBEHMIO B
HeM B IIpollecce 3aKOHOTBOPYECKOI HeATeTbHOCTH MPOTUBOPEYNil, HETOU-
HOCTeIl ¥ IpO6eoB.

Bo-BTOpbIX, 3aKkperienHble B cT. 1 TK 3agaum TpygoBoro sakoHoarenb-
CTBa ¢/1ab0 yBsA3aHBI C IEPEUVIC/ICHHBIMY B TOJI )K€ HOpMe ILIe/IIMY TPY/I0BOTO
3aKOHOJIaTe/IbCTBA. TPYAHO, HAIpUMep, OOBACHNUTD, IIOYEMY CO3aHue 6ra-
TONIPUATHBIX YCIOBMIL TPya OOBABIACTCA LIe/IbI0, 2 CO3aHVe YCTIOBUIT /IS
TOCTVKEHNUA COITIACOBAHMA MHTEPECOB CTOPOH TPY/IOBbIX OTHOLIEHNIT — 3a-
Iaueli TPYZOBOTo 3aKOHO/aTebcTBa. Ha paccormacoBaHHOCTD Liesieit 1 3aad
TPYLOBOTO 3aKOHOZIATE/IbCTBA, KaK OHM copMympoBansl B cT. 1 TK, obpa-
IIa/IOCh BHUMAaHMe B opuandeckoit mureparype. Tak, B.II. Muponos, pac-
CMaTpMBasd LIe/IN U 3a1a4M TPYLOBOTO 3aKOHOZIATEeIbCTBA, OTMedaeT: «Henb3s
He 3aMeTUTD, YTO Iepeyulc/IeHHble LI/l He COBIAMIAIOT C M3/I0KEHHBIMU B
toit ke cT. 1 TK P® 3agauamm. XoTs Lemy JO/DKHBI HOCUTD 6ostee TIy6oKmit
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XapakTep IJIA perlaMeHTalyy OTHOLIEHUII B cepe TPYAa, a pellieHNe oIpe-
TEe/IEHHBIX 3a/la4d CTY>KUT JOCTVDKEHNIO YCTAaHOB/IEHHDBIX B 3aKOHOJATE/IbCTBE
ueneit» [Muponos B.J., 2005: 37].

B-Tperbux, a1y 3ajauu GopMyIMpyoTCA He B TepMUHAX TpedyeMoro pe-
3y/IbTaTa, Ha KOTOPBII HalleIMBaEeTCA TPYAOBOE 3aKOHONATENIbCTBO, a B Tep-
MIHaX MPOLECCa, AeATENbHOCTH, IPUYEM JIeATETbHOCTY, HOCAIEN BCIIOMO-
raTe/IbHBII XapaKTep — «CO3/aHue IPaBOBBIX HEOOXOMMBbIX YC/IOBUI [IA...»
(T.e. IeATeNBHOCTD 10 GOPMUPOBAHNIO YCTIOBUIL, KOTOPBIE CAMOCTOSTE/IbHO-
ro 3Ha4EHNA He VMEIOT), «IIpaBOBOE€ PerylIMpoBaHue...» (T.e. IPOIecC BO3-
TeVICTBUA IIpaBa Ha 00611[eCTBEHHbIE OTHOLLIEHIS [Mapuenko M.H., 2002: 91],
a He >KeJTaeMbIIl UTOT 3TOTO BO3IEICTBIA).

/I3 3aKOHOZATe/IBHOTO OIpefe/ieHNs 3a/iadyl CO3AaHNs HeOOXOAVMBIX ITpa-
BOBBIX YC/IOBUI JOCTVDKEHMA ONTMMAJIbHOTO COIVIACOBaHMA VIHTEPECOB CTO-
POH TPYROBBIX OTHOIIEHNII ¥l MIHTEPECOB TOCYIAPCTBA IOTUYECKN C/IETYET, YTO
pOCCUIICKUI 3aKOHOATeb B Ka4eCTBE OHON U3 Liefiell, Ha JOCTVOKEHEe KOTO-
POII TO/DKHO OBITH HAIIPAB/IEHO TPYAOBOIO 3aKOHOMATENIbCTBA, MEeT B BULY
(xots u He GOPMYIMPYeET ee KaK CaMOCTOSTE/IbHYIO IIe/Ib) TaKoe COCTOSHME
TPYZIOBBIX OTHOILEHMNIA, TPV KOTOPOM 3aKOHHbIE HTEPECHI MX YIaCTHUKOB —
paboTHMKOB, paboTozaTenell ¥ TOCyAapcTBa — ObIIM OBl ONTUMAIBHBIM 00-
paszoMm cornacoBaHbl. [ToaTomy BrionHe o6ocHOBaHa Touka 3penns A.O Hypt-
IVHOBOI, KOTOpas OTHECIa K OCHOBHOII 3a/ladye TPYJLOBOTO 3aKOHOJAaTe/IbCTBA
VIMEHHO JOCTVDKEHME ONTMMA/IbHOTO COIVTACOBAHNA MHTEPECOB CTOPOH TPYHIO-
BBIX OTHOLIIEHMIL, @ He CO3/JaHVe HeOOXOAMMBIX IIPaBOBBIX YC/IOBUI /IS 3TOTO,
Kak 970 copmymuposano B cT. 1 TK [Hypraunosa A.®., 2015: 38].

PasBuBas 3Ty MBIC/Ib, C/Ie[IyeT IPU3HATD 11e7IeCO00PasHbIM 3aKpeIlieHe B
cT. 1 TK nonoxxeHus o JOCTVO>KEHNUY O TUMA/IbHOTO COI/IACOBaHNA MHTEPECOB
pabOTHNKOB, pabOTORATENS ¥ TOCYAAPCTBA B Ka4eCTBe L[e/IVl TPY/IOBOTO 3aKO-
HopaTenbcTBa. Heob6xomumo Taxoke 00paTuTh BHUMaHNE Ha TO, YTO CO3[jaHMe
IIPABOBBIX YC/IOBUII HEITOCPEACTBEHHO MIPeCTaBIIAeT COOOII IpoLiecc MpaBo-
BOTO PETy/IMPOBaHNA, T.e. 00€e 3a/1auy TPY/IOBOTO 3aKOHO/ATe/IbCTBA CBOMAT-
Csl K IPAaBOBOMY peryImMpoBaHMio. Mexy TeM, oTpacieBoe 3aKOHOJATeNb-
CTBO ompefeneTcs Kak popMa BelpaskeHMs oTpaciu mpasa [Kospipun A.H.,
2008: 14], T.e. Kak onpeneneHHast GpopMa IPABOBOTO PEryINPOBaHNA HEKOTO-
POIi TpyIIIBI 001eCTBEHHBIX OTHOIIeHMI. TakuM 06pa3om, B popMynupoBke
3a/ja4 TPYHOBOIO 3aKOHOMATE/IbCTBA POCCUICKUI 3aKOHOZJATENb JOITyCKaeT
TAaBTOJIOTUIO, YTO CHIDKAET YETKOCTD M SICHOCTb 3aKOHOZAATEIbHBIX IIPEIIN-
CAaHMII U YpeBaTo Je30pMeHTanyell CyObeKTOB Ipy IIPYMEHEeHUY IMJ HOPM
TPYAOBOTIO IIpaBa.

KonkpeTnsupys nocnenHion 13 cGopMyInMpoBaHHbIX 3ajad (IIpaBoBOe
perynupoBaHye TPYJOBbIX OTHOIIEHUI ¥ VHBIX HEINOCPEeNCTBEHHO CBA3aH-
HBIX ¢ HUMM oTHouIeHu! ), TK 3akpemniaeT mepedyeHb OTHOLIEHNII, OMIEXa-
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XX [TPaBOBOMY PETYIMPOBAHMIO TPYJOBBIM 3aKOHOflaTeNbCTBOM. Crenmyer
3aMeTUTbh, UTO IO CPAaBHEHNIO C IepBOHa4YanbHOM pemakiyeil TK nmepedenn
OTHOILIEHMII, MOJIEeKAIIMX IPAaBOBOMY PEryIMpOBaH, Majl0 M3MEHMICA.
B Hero 6b111 ;06aBIEHBI OTHOILEHNA IO 005A3aTe/IBHOMY COLMATbHOMY CTpa-
xoBaHuio [Kospipru A.H. 2008: 15] u HeckonbKo n3MeHeHa pepakums ¢hop-
MY/IMPOBOK OTHOLIEHWI IT0 IPOQeCcCHOHATBHOMY 00y4eHUI0 paOOTHUKOB 1
OTHOILEHNII II0 KOHTPOJIIO 11 HA/I30PY 3a COOIOfIeHNeM TPYLOBOTO 3aKOHO/a-
TeNbCTBA®, YTO YTOYHMIIO UX COfiep>KaHe, HO He TTOBIUATIO Ha UX CYTb.
3aKkpenuB IepeyeHb OTHOLIEHMII, MOAIeXaIlUX IIPAaBOBOMY Peryaupo-
BaHII0 HOPMaMU TPY/IOBOTO 3aKOHO/IaTE€NbCTBA, POCCUIICKUII 3aKOHOJATeNlb
OIIpefie/INI TEM CaMbIM IIPEJMET €r0 IIPaBOBOTO PETryIMpPOBaHNA U, COOTBET-
CTBEHHO, pacupun cogep>kanne cT. 1 TK. Takoe pemenne cnopro. Ha nam
B3IJIAJ, LIe/IecO00pasHo GOPMYIMPOBKY IpeAMeTa IIPaBOBOrO PerylIupoBa-
HIA TPYJOBOTO 3aKOHOJATe/IbCTBA BBIIENNUTD B OTAeNbHYIO cTaTbio TK.
HeToynocTu B onpesenenun Leseii 1 3ajjad TPY/0OBOrO 3aKOHOJATe/IbCTBA
VIMEIOT HEeTaTMBHbIE COLMAIbHbIE TTOCIEACTBYA. B yCTIOBMAX PHIHOYHOI 9KO-
HOMMKJ OCHOBHOJ LI€/IbI0 IIPEJIPMHIMATENbCKON JeATETbHOCTY ABJIAETCA
U3BJIeYeHNEe MaKCUMajIbHOV Hpubbm. Ilockonbky paboTopmaTesb—Cuib-
HellllIasi CTOPOHA TPYLOBbIX OTHOLIEHUII, €eMy HEBBITOIHO AaKTMBHOE BMellla-
TEeNbCTBO TOCYAApCTBa B cepy TPYHOBBIX OTHOIIECHMII, HallpaB/leHHOE Ha
MaKCHMaJIbHO IIOTHOE 0becIedeHne TpyAoBbIX npas paboTHukoB. A.® HypT-
IVHOBA OTMEYAeT, YTO NPeIPMHIMATEIN HEOTHOKPATHO JEMOHCTPUPOBAIN
CTpeMJIeHNE «CBECTY COJIepP>KaHMe IIPAaBOBOTO PETYNMPOBAHNA TPY/IOBBIX OT-
HOIIEHWIT O HeOOpeMEeHUTETbHOIO MIHMMYMa», 4TO, II0 €€ MHEHUIO, «CBM-
[eTE/IbCTBYET eC/iu He 06 0CO3HAaHHOM ABVDKEHUM K «CBOOOJE OT IIpaBa», TO
0 IIPOSIBJICHNY CBOEOOPA3HOTO «COLMATBHOTO STOM3Ma», KOTOPBI, KaK ITOKa-
3bIBAaeT MICTOPUYECKMII OIIBIT, BefleT K 000CTPEHNIO IPOTUBOCTOSHUA TPYAa
M KalllTaja U faxke ¢ Cyrybo IparMaTiyecKoil MO3UIUY HIMYErO XOPOIIero
ms obuiecTa He HeceT» [Hypraunosa A.D., 2015: 34]. [TosTomy, onpenenss
1Ie/IN U 3aJ1a4yl TPY/IOBOT'O 3aKOHOJATE/NbCTBA, CIEAYeT YeTKO 0003HAUUTD CO-

7 ®epepanbHblit 3akoH oT 02.07.2013 Ne 185-D3 «O BHeceHMM U3MEHEHMIT B OTHE/IbHbIE
3aKOHOfjaTeNIbHble aKThl Poccuiickoit Penepauy 1 NpUsHAHUN YTPATUBLIMMIU CUITY 3aKOHO-
JaTe/IbHBIX aKTOB (OT/ebHBIX ITOIOXKEHMIT 3aKOHOAATE/IbHBIX akToB) Poccuiickoit Penepa-
1y B cBA3M ¢ npunATreM PenepanbHoro 3akoHa «O6 obpasosanun B Poccuiickoit Genepa-
mun» // C3 P®. 2013. Ne 27. Ct. 3477.

8 @epepanbHbI 3akoH oT 30.06.2006 Ne 90-D3 «O BHeceHmu msMeHeHui B TpymoBoit
kopnekc Poccuiickoit Denepanny, NpusHaHUM He JlefiCTBYIOMMMYU Ha TeppuTopun Poccnmii-
ckoit Pefepanyyt HEKOTOPBIX HOPMATUBHBIX NpaBoBbIX akTOoB CCCP 1 yTparuBmmMm cumy
HEKOTOPBIX 3aKOHOMIATE/IbHBIX aKTOB (Io7OsKeHMIT 3aKOHOJATE/IbHBIX aKTOB) Poccuiickoil
Qepeparun» // C3 PO. 2006. Ne 27. Cr. 2878; ®enepanbHblil 3akoH oT 18.07.2011 Ne 242-
@3 «O BHeceHUM 3MEHEHUI B OT/ie/IbHbIE 3aKOHOaTe/IbHble aKThl Poccuiickoit Peneparym
IO BOIIPOCAM OCYIIECTB/ICHUA TOCYJapCTBEHHOTO KOHTPO/A (Hai3opa) ¥ MYHMIIUIIATLHOTO
KOHTpOnsh» // C3 P®. 2011. Ne 30 (u. 1). Cr. 4590.

105



Poccurickoe npaBo: COCTOSIHNE, MepCriekTnBbl, KOMMEHTapun

[1IaJIbHYIO HallpaB/IeHHOCTb IIPABOBOTO PETY/IMPOBAHNA TPYIOBbIX OTHOIIE-
HII, KOHKPeTU3NPOBaTh 3a/jaull, CJie/laB aKLIeHT Ha 3alllTe TPYJOBLIX IIpaB
Hanbosiee yI3BUMBIX KaTeTOPMIT TPaK/aH.

[Ipexxsie Bcero oTMETUM, YTO, YKa3biBas B KadyeCTBe IieNM TPY/I0OBOTO 3a-
KOHOJIaTeZIbCTBA 3aIUTY IPaB 1 MHTEPeCcOB pabOTHMKOB U paboToparene,
3aKOHOJjaTe/lb He CTAaBUT 3aJjauyl 3alIMUThI IIPAB ¥ MHTEPECOB JIMII, MITYIIUX
paboTy. Mex/y TeM ITpaBO Ha 3alIUTY OT 6e3pabOTHILbI. ABIAETCA KOHCTHU-
TYILMOHHBIM IIPaBOM KaXX/[oro rpakiannHa (4. 3 ct. 37 KoHcTurynun), a 3a-
muTa OT 6€3paboTHIIBI U COMIEIICTBYE B TPYAOYCTPOICTBE; IIPOBO3I/IAIIAIOT-
Csl OTHMM V3 IIPYHIIUIIOB IIPABOBOTO PETY/INPOBAHNA TPYOBBIX OTHOLIEHNIT
(a63. 4 ct. 2 TK). B ycmoBusAx oTkasa rocygapcTBa OT IPsAMOTO 3aKpeIIeHNs
IIpaBa Ha TPy B KauyecTBe KOHCTUTYI[MOHHOTO ITpaBa Kaxzioro (Koncturynms
IPOBO3I/IAIIAET «IIPABO CBOOOHO PaCIOPSKATbCA CBOUMMY CIIOCOOHOCTAMNU
K TPYAY, BBIOMpPATh POJ HeATEeNbHOCTH M Mpodeccuio», HO He COOCTBEHHO
IIPaBO Ha TPY[, Kak OHO (POPMY/INPOBATIOCH B COBETCKOM 3aKOHOZIATe/NbCTBE’)
HOBBILIAETCA 3HAYMMOCTD 3aIMTHI IPaB U 3aKOHHBIX MHTEPECOB IPakJjaH OT
6e3pabornupl. OgHako, kak HarmomyuHaeT P.O. [anmeBa, «IpyMHINI 3aIINTHI
OT 6e3pabOTHLIBI U COLEICTBUS B TPYAOYCTPOICTBE, YIIOMAHYTHIN CT. 2 TK,
He Haiesn orpakenus B cT. 1 TK» [[anuesa P.®., 2003: 53].

3akpeIieHye IpaBa Ha 3alUTY OT 06e3paboTUIbI B KadyeCTBe OJHOI 13
3ajlay TPY[IOBOTO 3aKOHOJIATe/IbCTBA OyAeT CrocoOCTBOBAaTh TakxKe Ooree
IIOJIHOMY BBIIOJMHEHNI0 Poccueil MeX/[yHapOJHBIX JTOTOBOPOB B 00/1acTy
3aIIMUTBl TPYAOBBIX IPaB I'pakfaH, B YaCTHOCTM, MeXIYHApOTHOTO IaKTa
«O6 5KOHOMMYECKMIX, COLIVIATIbHBIX ¥ KY/IbTYPHBIX IIpaBax»'’, CT. 6 KOTOpOTro
0053bIBaeT rOCyIapCTBa-yYaCTHUKOB O0eclieurBaTh IPaBo Ha TPy, KOTOpoe
BK/TIOYAeT IIPAaBO KaXKIOTO Ye/l0BeKa Ha IOTydYeHye BO3MO>KHOCTY 3apabaThl-
BaTb ce6e Ha KU3HDb TPYHOM.

OreuectBennasa Koncturynus B ¢T. 7 npoBosrnamaet Poccuiickyio ®epe-
palMIo COLMaNbHBIM FOCY/JapCTBOM, OMUTUKA KOTOPOTO HallpaB/ieHa Ha Co-
3flaHMe yC/IOBUIL, 06ecreuynBaoIuX TOCTONHYIO )KM3HD ¥ CBOOOHOE Pa3BM-
TH€ Y€JIOBEKA, ¥ YCTAaHAB/IMBAET, YTO B CTPAaHE OXPAHAIOTCA TPYJ, U 3/10pPOBbE
JIOfieli, yCTaHABIMBAETCA FAPaHTYPOBAHHBI MMHMMA/bHBIN pasMep OIlja-
TBI TPYZAa, 00eCIeunBaeTCs TOCYAAPCTBEHHAS TOAEPXKKA CeMbll, MaTepyH-
CTBa, OTI[OBCTBA U I€TCTBA, MHBAIN/IOB ¥ TOXKI/IBIX TPaKIAH, Pa3BUBAETCS
CUCTeMa COLMA/IbHBIX CITY>KO0, YCTaHAaBIMBAIOTCA TOCYAAPCTBEHHBIE TIEHCUM,
0COOMA ¥ MHbIe TAPAHTUM COLMANbHON 3amuThl. Tem cambiM KoncTurynmsa

® CM. cT. 40 Koncrurynumu CCCP 1977 r. // Koncturyuusa (OcHoBHoiT 3akon) Corosa
Coserckux Counamcrudeckux Pecrry6muk // Begomoctu Bepxosroro Cosera CCCP. 1977.
Ne 41. Cr. 617.

10 Mexx/ryHapoHbIii akT oT 16.12.1966 «O6 9KOHOMUYECKNX, COLMATBHBIX U KYIbTYP-
HbIX NpaBax» // Bronnerenb Bepxornoro Cyza P®. 1994. Ne 12.
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CTaBUT Iepef] TOCYAAPCTBOM IIe/Ib 00eCIeYnTDb COLMAIbHYI0 3alINIIeHHOCTD
TpaXK/JjaH, Jiefas IpY 5TOM aKIeHT Ha obecIedeHNN 3alnIeHHOCTY Hanbo-
Jiee ysI3BMMBIX KaTerOpUii HaCeleHnsl — JINI, MMEOINX {eTell, HeCOBEPIIeH-
HOJIETHUX, MHBAINJIOB, IOXWIBIX. B pycie TpyZOBOTO 3aKOHOZATE/NbCTBA
3ajiauyl MOBBIIIEHNs 3AIVIEHHOCTY Haubosee ysA3BUMBIX KaTeropumii Hace-
JIeHVsI Peanu3yloTcs MyTeM 3aKpeIUIeHNs] PasINyHbIX JIbIOT, HOBBIIIEHHBIX
TpeOGOBaHMII K YCIOBUAM U OXpaHe TPYAA M MHBIX TapaHTMIl /IS TaKMUX Ka-
Teropuit pabOTHNUKOB, KaK HeCOBEpIIIEHHO/IETHYIE, OepeMeHHbIe U KOpMsIIye
JKEHIIVMHBI, MHBA/MNABL B TO )Ke BpeMsi 3aKOHOJaTe/Ib He pacCMaTpPUBaeT 3a-
IUTY TPY/OBBIX IIPaB I MHTEPECOB HanbosIee YA3BUMbIX KaTeropuit pabot-
HJKOB B Ka4eCTBe CAMOCTOATENIbHON 3ajlaull TPYAOBOTO 3aKOHOMIATE/IbCTBA.
[Tonmaraem, 4TO couyanbHas 3HAYNMOCTb 0OeCIIeYeHNs U 3aIUTHI TPYHLOBBIX
npaB Haubojiee YSA3BUMBIX KaTeropuii pabOTHMKOB TpeOyeT BKIIOUEHUS ee
B IIepeyYeHb 3a/la4 TPYAOBOTO 3aKOHOJATENIbCTBA 1 3aKperieHus B cT. 1 TK.

PaccmarpuBas JOCTVDKEHNE OINITUMAIbHOTO COI/IACOBAHNS MHTEPECOB pa-
OOTHMKOB, pabOTOATE/IS U TOCYAAPCTBA B KAUeCTBE e/ TPYLOBOTO 3aKOHO-
[aTe/IbCTBA, HY)KHO 3aMETUTb, YTO PEryINPYsl TPYHLOBbIEe OTHOLIEHS, TOCY-
[ApCTBO 3aMHTEPECOBAHO He TOJIBKO B COO/MIOfeHNN 6a/laHCca TPYOBBIX IIPaB
VI 3aKOHHBIX MHTEPeCcOoB pabOTHUKOB 1 paboToypareset 1 0becredeHnn Comm-
aJIbHOTO ITAPTHEPCTBA KaK HEOOXOAMMOTO yC/IOBYS CTaOM/IBHOCTY 0011[eCcTBa,
HO TaK>Xe B TOM, YTOOBI TPYZOBBIE OTHOLIEHMS CIIOCOOCTBOBA/IM PAa3BUTHIO
9KOHOMMKM CTPaHBbl, YKPEIULA/IN e IPOM3BOACTBEHHBIN 11 HAYYHO-TeXHIYe-
CKMil OTeHIMal. JJaHHaA Iie/b, XOTA U BBIXOAUT 32 PAMKU TPYHOBOTO 3a-
KOHOJIaTeIbCTBA, JOCTUTAETCS B TOM YIC/Ie IIYTeM €ro IpUMeHeHUs . ITOMY
CITy>KaT MOJIOXKEHNA O PO eCcCHOHANTbHO IOATOTOBKE (PO ecCOHaTbHOM
o6pa3oBaHuy ¥ NpodeccroHaabHOe 00ydeHNN) ¥ MOBBIIIEHNY KBamuduKa-
oy pabGOTHMKOB (JIONIOTHUTEIBHOM Ipo¢eccuoHaTbHOM 00pa3oBaHUN).
KavecTBeHHas mpodeccroHanbHasA MOATOTOBKA pabOTHMKA CHOCOOCTBYET
He TO/IbKO IIO/Ty9eHMIO UM 60jIee BBICOKOOIIIAYMBAEMOIt paboTBL, U, C/leoBa-
TE/IbHO, IIOBBIIIEHNUIO KA4eCTBA €T0 >KM3HY, HO TAKXKe CITY>KUT HeOOXOMMbIM
YC/IOBYIEM IIOBBIIIEHNS TPOU3BOANTENBHOCTY M Ka4eCTBa TPyAa, obecreun-
Bas pe3y/IbTAaTMBHOCTb IIPOM3BOJCTBA M HAYYHO-TEXHUYECKUII Iporpecc.
[ToaTomy 11e/1ecO00pasHO JOIOTHUTD IIePeYeHb 3ajiad TPYAOBOIO 3aKOHO/A-
TE/IbCTBA MOIOXKeHeM 06 obecriedeHNN podeccuOHaTbHOI MOATOTOBKY 1
HOBBILIEHNs KBamduKanmum paboTHUKOB.

B mensAx ycuieHus 1eeHanpaBlIeHHOCTY TPYHLOBOTO 3aKOHOATE/IbCTBA,
yCTpaHeHM HETOYHOCTe! ¥ BOCIIOJTHEHIS IPOOEJIOB B OIPEe/IeHNN €TO Lie-
eyt U 3ajiad Lenecoobpasno usnoxnth cT. 1 TK B crenyrommeit pegaxuyn:

Crartps 1. Llenu u 3aga4n TPyZOBOro 3aKOHOATE/ICTBA

[lensiMu TPYyZOBOTO 3aKOHOJATENbCTBA SIB/IAIOTCS: YCTAHOB/IEHME TOCY-
JAapCTBEHHBIX TapaHTUIl TPYHOBBIX IIPaB 1 CBOOOJ Tpak[aH; JOCTIDKEHNUE
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OITVMMA/IbHOTO COITIACOBAHMA VHTEPECOB CTOPOH TPYHOBBIX OTHOIIECHUIA,
MHTEPEeCOB TOCYapCTBa.

3amayaMu TPyZOBOTO 3aKOHOMIATE/IbCTBA SIBJISIIOTCS:

obecriedeHye 671arONpUATHBIX YCIOBUI TPYAQ;

3alUTa IpaB 1 MHTEPECOB pabOTHUKOB 1 paboToaresneii;

3alUTa IIPaB U MHTEPECOB JINL], LIYIUX PaboTy;

obecrieyeHe TPYAOBBIX IIpaB HanbosIee ys3BUMbIX KaTeropuii pabOTHUKOB;

obecredeHme MpodeccuoHaNbHOI OATOTOBKM U HMOBBIIIEHNs KBaMuQu-
Kaluy pabOTHUKOB.

3aknouyeHuve

Llenb TpyHOBOrO IpaBa KaK OTPAC/IN POCCUIICKOTO IPaBa — ONTUMAIbHOE
COCTOsIHME 0061I1ecTBa U IPOTEKAOIMX B HEM COLMa/IbHBIX IIPOL[ECCOB, TaKast
cycTeMa OOIeCTBEHHBIX OTHOILIEHMII, KOTOpas IIOJIHee, YeM HbIHe, CII0CO0-
Ha o0ecIieunBaTh JOCTVDKEHNE PabOTHUKaMM, pabOTOATeIsIMU U TOCYAAp-
CTBOM MX OCHOBHBIX MHTepecoB. TakyM o6pasoM, Lie/b TPYAOBOTO IIpaBa
ABJIAET COOO0II KOHIIEHTPUPOBAHHOE BBIPAXKeHe 00IIeCTBEHHOTO MHTepeca.

3aga4y OTpaciy TPY[OBOTO 3aKOHONATENbCTBA, AB/AACH MOMEHTOM CO-
IepKaHMA e, KOHKPeTU3UPYIOT ee, CHOCOOCTBYS TOUHOMY ee IIOHVMAHNIO
CyObeKTaMy IIPAaBONPYMEHNUTENBHO JeATENbHOCTI U TeM CaMbIM ee JOCTIH-
xeHM1o0. JIocTyKeHNe 1y TPYAOBOrO 3aKOHOJATENbCTBA OCYIeCTBIACTCS
yepes peann3alyio ero 3ajay.

3HaueHMe OIpefe/ieHNs Iieneil M 3afad TPYHZOBOIO 3aKOHOJATETbCTBA
MIMeeT CTIeAYIOLIVe aCIIeKThI:

IIEeHHOCTHOE (aKCMOJIOTMYeCKOe) 3HaUeHe: 11e/Ib OTPpaXKaeT IIeHHOCTY 00-
I[eCTBa, KOTOPbIe 3aKOHOAATENbCTBO IIPU3BAHO 3alMIIATh;

OpraHysyloliee 3HaYeHIE:

1e/Tb U 3a/jauyl TPYJAOBOTO 3aKOHOJATEIbCTBA OIPEMe/IAI0T HallpaB/IeHIe
ero pasBuTyA. braropaps 9Toli HallpaBIeHHOCTY 00eCIIeunBalOTCA yBA3Ka
HOPM 3aKOHAQ, X B3aVIMOJEVICTBYIE VI HEIIPOTUBOPEUNBOCTD, 3aKOHONATENb-
CTBO IpMoOpeTaeT CBOMCTBA LIe/TOCTHOCTHU M CUCTEMHOCT;

eb U 3alauyl TPYZAOBOTO 3aKOHONATENbCTBA 3a/jal0T PaMKIU IIPAaBOBOTO
perynIupoBaHus OIpefe/IeHHON TPYNIIbl 00IeCTBEHHBIX OTHOIICHMII, OIIpe-
IEJIAIOT IPEeMET IIPaBOBOTO PETY/IMPOBAHNA OTPAC/IM TPY/OBOTO IIPaBa;

3Ha4eHMe Ji/IA IPaBOIPUMEHNITEIbHO e TeTbHOCTI: LIe/IN 1 3a/ja4M TPY-
JIOBOTO 3aKOHOJJaTe/IbCTBA OIPee/sIoT COfiepKaHye IIPaBOINPUMEHUTENb-
HOV JIesATe/IbHOCTY, OHY COCTAaB/ISIOT BHYTPEHHUII MOMEHT JiesITeIbHOCTYU
CaMOro NPaBOIPYMEHNTETIA.

Ananus copepKaHusA 3akperieHHbIX B TK Leneit u 3aiad TpygoBoro 3a-
KOHOJIaTeIbCTBA IT03BOJIACT CIeIaTh BBIBOJ, YTO TPYAOBOE IIPABO OTHOCKUTCS
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K cepe nyOnmyHO-IIpaBOBOrO perymupoBanys. Hannune B HeM yacTHOIIpa-
BOBBIX HOPM OT/I€/IbHBIX €€ MHCTUTYTOB He ABJIATCA IPEBAMPYIOLMY I
He MEHSAIOT YKa3aHHOJ 001Iieil HallpaB/IeHHOCTY JaHHOI IIPAaBOBOV OTPACTIIL.
CdopmynmmpoBaHHbIe B 3aKOHe e/ ¥ 3a1a4ll TPY/IOBOTO 3aKOHOATeTbCTBA
HY>X/JJAlOTCA B yTOYHEHUU U JOIIO/THEHUL.
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AHHOTAUMA

HakonumBLuascs aHTMMOHOMNOJIbHAsA 1 cyaebHas NpakTuka no agenam o kaptensx, Hegas-
HVEe N3MEHEeHMs 3aKOHOAATENbCTBA O KOHKYPEHUMM («NATbIA @HTMMOHONMOJbHbIV NakeT»,
CBSI3@HHbIM C OTMEHON «KapTeSlbHbIX UIMMYHUTETOB» AN TOProB) U NOCNeaHue peLle-
Hua KoHctuTyumoHHoro Cyna Poccuiickoih @enepaunn (onpenenerdns ot 25.04.2023
N2 757-0; n N2 1027-0; ot 19.04.2023 N219-1; o1 30.03.2023 N212-I1) n03BOASIOT NOA-
BECTWN MPOMEXYTOYHbIE UTOMM 1 CNPOrHO31MPOBaTh AabHENLLEE PA3BUTUE HOBOW NMpakK-
TUKWN YrONOBHO-MPABOBOr0 NPOTUBOAENCTBUSA KapTeNbHbIM COMMaLLEHVAM YH4aCTHUKOB
TOpProB. He MeHbLUMM Hay4HbIM MHTEpPecOoM obnagaeT n obpaTHas CTOpoHa Medanu,
npeacTasnsoLwas coboto cyaebHyo NPakTyKy Mo Aenam o NPeCcTyrieHnsx npeacraBm-
Tener 3akasurka Ha Toprax, Kotopasi Takxe nNpeTeprneBaeT CYLLECTBEHHbIE USMEHEHNS,
CB$I3aHHbIE C MOSIBIEHNEM HOBbIX U JOMOIHEHNEM CYLLECTBYIOLLIMX YTOOBHO-MPABOBbIX
3anpeToB B gaHHoW cdepe. Lenb HacToawero nccnegoBaHns COCTOUT B BbISBIEHUN
npo6nem keanubukaLmm NPecTynieHnin Ha Toprax 1 BelpaboTke Hay4yHO 06OCHOBaH-
HbIX MPEenoXEeHUA NO UX pa3peLleHnto. B aToM pakypce paccmaTpuBaloTcs AUCKYC-
CMOHHbIE BOMNPOChHI KBaNMPUKaLMN OrpaHnyYeHns KoHKypeHuum (cT. 178 YK ), 3noyno-
TpebneHnss LOMXKHOCTHBIMU NONHOMOYUAMUY (CT. 285 YK), NpeBbIlLEHNA OOMKHOCTHbIX
nosiHomounii (ct. 286 YK), nonydeHuns B3satku (ct. 290 YK), 3noynotpebneHus B coe-
pe 3akyrnok ToBapoB, paboT, ycnyr ans o6ecrnevyeHns rocyaapCTBEHHbIX UM MYHULM-
nanbHbIx Hyx, (cT. 200.4 YK), noakyna paboTHMKa KOHTPAKTHOM ClyX0bl, KOHTPAKTHOIO
ynpaBasioLero, Y4ieHa KoOMMCCuUn No ocylecteneHmto 3akynok (cT. 200.5 YK), a Takxe
NPEeCTyreHnn NPOTMB COOCTBEHHOCTN, COBEPLLAEMbIX B CBSA3U C 3aKYMNOYHbIMU MPO-
uenypamu (cT. 159 n 160 YK). B pamkax nccnegoBaHusi C UCMosib3oBaHnem popmasb-
HO-IOPUANYECKOr0 MeToaa NPOaHaNN3MPOBAHO 3aKOHOAATENLCTBO O KOHKYPEHLUMU U
O perynnpyembix 3aKyrnkax, jiexallee B OCHOBE pacCMaTpuBaEMbIX YrOJIOBHO-NPaBO-
BblX 3anpeToB. C NOMOLLBI0 CUCTEMHO-CTPYKTYPHOrO MeToga nccnefoBajnce cocra-
Bbl MPECTYMeHN’ Ha Toprax. MeToabl CTaTUCTUYECKOro aHann3a 1 ToNKOBaHUS Npasa
NPYMEHANNCh ANg aHann3a cyaebHON NpakTuky 1 BblpabOoTKM NpaBun Keanudukaumm
yKa3aHHbIX NPECTYMNEHUIA.
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Crimes at Competition

Eﬂ Aleksey N. Lyaskalo

National Research University Higher School of Economics, 20 Myasnitskaya Street,
Russia 101000, Moscow 101000, Russia, lyaskalo®list.ru

Abstract

The accumulated antimonopoly and judicial practice in cases of cartels, recent changes
in competition legislation (the so-called “fifth antimonopoly package” associated with the
abolition of “cartel immunities” for bidding) and the latest decisions of the Constitutional
Court of the Russian Federation (determination of April 25, 2023 No. 757-0; resolution of
April 25, 2023 No. 1027-0; resolution of April 19, 2023 No. 19-P; resolution of March 30,
2023 No. 12-P) allow us to sum up interim results and predict further development
new practice of criminal law countering cartel agreements among bidders. Of no less
scientific interest is the “other side of the coin”, which is judicial practice in cases of
crimes committed by customer representatives at auctions, which is also undergoing
significant changes associated with the emergence of new and additions to existing
criminal law prohibitions in this area. The purpose of this study is to identify problems
of qualifying crimes at auctions and to develop scientifically based proposals for their
resolution. From this perspective, we consider the controversial issues of qualifying
restrictions on competition (Article 178 of the Criminal Code of the Russian Federation),
abuse of official powers (Article 285 of the Criminal Code), abuse of official powers
(Article 286 of the Criminal Code of the Russian Federation), taking a bribe (Article
290 of the Criminal Code), abuse in the field of procurement goods, works, services to
meet state or municipal needs (Article 200.4 of the Criminal Code), bribery of a contract
service employee, contract manager, member of the procurement commission (Article
200.5 of the Criminal Code), as well as crimes against property committed in connection
with procurement procedures (Articles 159 and 160 of the Criminal Code). As part of
the study, using the formal legal method, the legislation on competition and regulated
procurement, which underlies the criminal law prohibitions under consideration, was
analyzed. Using the systemic-structural method, the elements of crimes at competition
were studied. Methods of statistical analysis and interpretation of law were used to
analyze judicial practice and develop rules for classifying these crimes.

Keywords

cartel; bidding; auction; concourse; competition; restriction of competition; bribe;
fraud; embezzlement.
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BeepneHue

3aKyNK) OCTAIOTCA JUfiepaMi B PelITHHIe CaMbIX KPMMMHOI€HHBIX cdep
9KOHOMITYECKOI IesITeIbHOCTY. [Ipyt 9TOM HOBBIIIEHHbIE YTOTIOBHO-IIPABOBBIE
PUCKY XapaKTepPHBI [ PeryIupyeMbIX 3aKYIIOK, OCYIIECTB/IsEMbIX B paMKax
@epnepanpHoro 3akoHa ot 05.04.2013 Ne 44-D3 «O KOHTPaKTHOI cUCTeMe B
cdepe 3aKyIIoK TOBApOB, pabOT, YCIyT /1 0bOecIedeHss TOCyAapCTBEHHBIX I
MYHUIMIIAIbHBIX HYX[» (manee — 3akoH Ne 44-D3) n DemepanbHOTO 3aKo-
Ha oT 18.07.2011 Ne 223-®3 «O 3akymnkax ToBapoB, paboT, YCIYT OT/e/IbHBIMI
BUJIaMI IOpUAMYeCcKUX i (manee — 3akoH Ne 223-03)'. Topru kak Haubo-
Jlee KOHKYPEHTHBIE CIIOCOOBI 3aKYIIOK, IPOBOJVIMbIE IIPEMMYIIECTBEHHO Ha
97IEKTPOHHBIX IUIOLIAZIKAX, B YC/IOBMAX MAKCMMAIbHON MHQPOPMAIVIOHHOI
OTKPBITOCTY U IIPO3PAYHOCTH, He TONIBKO He VICK/TIOYAIOT YTOJIOBHO-IIPAaBOBBIX
PUCKOB, HO U XapaKTepPU3YIOTCs MOBBIIIEHHO KPYMIHAIbHOI aKTUBHOCTBIO,
IIOCKO/IbKY MMEHHO Ha TOPraxX pacHpefe/dioTcs caMble KPYIIHbIE 3aKas3bl U
KOHKYPUPYIOT BeyIlyie PbIHOYHbIE UTPOKY, A, SHAUUT, <ATPA CTOUT CBEY».

Cyne6Has mpakTyKa IO YTOJIOBHBIM Jie/laM O KapTe/siX Ha TOprax CKia-
AbIBAETCS HEOTHO3HAYHO U HE COBIIAZIaeT C IOAXOAAMM apOUTPa>KHBIX CY-
JIOB IIPM PAaCCMOTPEHNM COOTBETCTBYIOLEI KaTeropui fiell 06 aMMHUCTpa-
TUBHBIX IpaBOHapyuIeHuAX. OCTpOTa CIIOPOB ¥ HAKONMMBIIVECS IPOOIeMBI
CyfeOHOJ MPaKTUKMU IO JiellaM O KapTe/siX IOTpeb6oBamy BMeNIaTebCTBa
Koncturynnonnoro Cyzna Poccutickoit ®enepaunn (zranee — KC P®), neon-
HOKpaTHO B 2023 rofjy pacCMaTpMBaBILIEro BOIIPOCH! O IIPOBEPKE KOHCTUTY-
IIVIOHHOCTY B3aMIMOCBSI3aHHBIX ITOJIOKEHNI 3aKOHOJATENbCTBA O KOHKYPEH-
LIV V1 YTOJIOBHOTO 3aKOHOJATe/IbCTBA’.

Bonpocam pasrpaHmyeHMs HO/DKHOCTHBIX, KOPPYILVMOHHBIX ¥ MMYIIle-
CTBEHHBIX INPECTYIUICHUI IOCBAILLEH pAf nocTaHoBNeHUN IDrenyma Bep-

' B ommmume OT perymmpyeMbIX 3aKyTIOK, «KOMMep4YecKye 3aKyIKI», OCYIIeCTB/AeMbIe
YAaCTHBIMY KOMITAHVSIMY, He VIMEIVMY IIPeoOIafjafollero roCyAapCTBEHHOTO YYacTisl B
YCTaBHOM KaIlMTasle, IPOBOAATCA B COOTBETCTBUNU C BHYTPEHHMMIU JJOKYMEHTAMU TaKMX KOM-
MIAHUIT, C MUHMMA/IbHBIM HabOPOM IPebsB/IsAeMBIX K HIM PETy/IATOPHBIX TPpeOOBaHuUIT, KOTO-
Ppble CBOASATCS K COOMIOEHNIO 001MxX monoykernit [paxxpanckoro xopekca Poccuiickoit epe-
pawmu o forosope (B 4acTHOCTH, CT. 447-449 TK P®) u ®egepanbrHoro 3akona ot 26.07. 2006 Ne
135-®3 «O 3amuTe KOHKypeHIMn». B CY,E[€6HOI7I IIPAKTHKE IO YTOJIOBHBIM JIe/IaM PEJKO BCTpe-
YAIOTCS [IPYMePBI IIPECTYIUIEHNIT B cepe KOMMEPIECKUX 3aKyIoK. IIpu aToM [yis HuX mpu-
CYIIM B OCHOBHOM TaKle >Ke YTOJIOBHO-IIPAaBOBbI€ PUCKM, YTO U JIJL PEry/IMPYeMBbIX 3aKyIIOK.

2 Cwm.: onpepenennsa Koncrurynmonnoro Cyna Poccnmitckoit Denepannu ot 25.04.2023
Ne 757-O n ot 25.04.2023 Ne 1027-O; nocranosnennsa Koncrurynyuonnoro Cyna Poccuiickoit
Genepauun ot 19.04.2023 Ne 19-IT n ot 30.03.2023 Ne 12-IT // CIIC KoncynpsrantIlmoc.
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xoBHOro Cyna Poccuiickoit @enepannn (nanee — BC P®)’. Opgnako u aTnx
pasbACHEHUI OKa3bIBAETCS HEJOCTATOYHO /IS Pa3pellleHNsi MHOXKeCTBa BO3-
HYIKAIOIIMX B CyAeOHOII IIpaKTHKe Ipo6bieM KBamdyKanmum IpecTyIieHu,
COBepIIaeMBbIX IIPE/ICTABUTE/IAMY 3aKa3uMKa Ha TOprax.

B HacTosm1elt paboTe pacCMOTpPeHbI OCHOBHBIE TPOOIeMBbI KBaMMPUKAIIN
IPeCcTYIUIeHNIT Ha TOPrax, B TOM YNC/Ie IPeCTYIUIEHNI YIaCTHIKOB TOPTOB I
IpecTyIIEHNWII 3aKa3yyKa Ha TOprax; 0cob6oe BHUMaHUeE YAeIeHO CJIOKHBIM
BOIIpOCaM KBanmuKaluy KapTeneil, JODKHOCTHBIX, KOPPYILVIOHHBIX U
VIMYIIIeCTBEHHBIX IPECTYIJICHNIT Ha Toprax*.

1. MpecTynneHuns y4aCcTHUKOB TOPros

HacTosAumM XUToM yroloBHO-IIPaBOBOIL IOBECTKY JJHA CTa/la He VIMEBIIas
IIPAKTUYECKOrO IPUMMEHEHN, HO BHe3aHo oxuBiuasa B 2018 roxy ct. 178 Yro-
noBHoro Kopekca Poccuiickort @epepanym (manee — YK) 06 yronoBHoit oTBeT-
CTBEHHOCTV 32 OIPaHMYVBAIOLIVE KOHKYPEHLMIO KapTe/lTbHble COITIAIIeHV ™.
CYMMeTPUYHBIM OTBETOM CTajla AaKTMBM3ALVA HAyYHBIX VICCIEHOBAHMII Ha
3Ty HaOMPAIOILIYIO OMY/IIPHOCTD TeMy. I1py aToM Hanbonee ocTpble Ipo6IeMbl
KBa/IMUKALNMY OTPaHNIeHNs] KOHKYPEeHIMN, pa3oOpaHHble B JOKTPUHE, 3aM-
Tpaii HOBBIMY KpacKaMy B CBeTe IOC/IIHNX TeHEHINI Cy/ieOHOI TIPaKTUKI,
npakTikoobpasymonyx peuternit KC 1 HOBBIX 3aKOHOJATE/IbHBIX MHULIVATB.

KapTenu Ha Toprax octaorcs B ¢pokyce nmpuctanbHoro BHuManus depe-
PaIbHOI AHTUMOHOIIONIbHOI CITyXO0bI (Fanee — PAC) U cOCTaBIIAIOT Cylle-
CTBEHHYIO JIOTIIO fie/1 00 aHTMKOHKYPEHTHBIX COITIALIEHNAX . YTOTIOBHBIE fleyia

> Cwm.:moctaHosneHue ITnenyma Bepxosroro Cyma Poccuiickoit @epeparnym ot 16.10.2009
Ne 19 «O cype6HOI IpaKTHKe II0 JeIaM O 37I0yIOTPe6IeHNY JO/KHOCTHBIMY IIOTHOMOYMAMM
U O TIPEBBIIIEHNY JO/DKHOCTHBIX IIOJTHOMOYNII»; TocTaHoB/IeHMe [Iienyma Bepxosroro Cypna
Poccwuiickoit @epepanuu ot 09.07.2013 Ne 24 «O cype6HOIT TpaKTUKe TI0 flela O B3ATOYHUYe-
CTBe M 00 MHBIX KOPPYIIMOHHBIX TpecTymnennax» // CIIC KoncynsrantlIlmoc.

* 3a paMKamy HaCTOsAIIeH pabOTHI OCTABJIEHBI IPECTYIUIEHN, COBepIIaeMble Ha JTaIe
MCIIOJTHEHN S KOHTPAKTOB, 3aK/II0YEHHBIX I10 pe3y/IbTaTaM TOPros (BK/II0Yas BBIIIOTHEHNE I0-
CYIapCTBEHHOr0 0O0OPOHHOTO 3aKa3a).

> Tlo parupiM PAC B Poccunt Bo30y>kIeHO yronoBHbIX fer 110 cT. 178 YK PO: B 2018 . —
15, 82019 . — 2252020 . — 21; B 2021 . — 17; B 2022 . — 12. Available at: URL: http://fas.
gov.ru (mara obpauenus: 25.09.2023)

¢ Tlo panubM Cype6Horo memapraMenTa mpu Bepxosnom Cyne Poccuiickoit ®eneparyn
B 2018-2022 IT. 110 [le/1aM O TIPeCTYIIEHNAX, IpefycMOTpeHHbIX ¢T. 178 YK P®, cymamu npu-
HATBI PellleHNs 110 CYLeCTBY B OTHOLIeHuY 21 niia, B ToM 4ucie 17 i ocyxeHo. Available
at: URL: http://cdep.ru (zata obparnenns: 25.09.2023)

7 QepepaIbHOI aHTVMOHOIO/IBHOI CTy»O0071 BO30YX/IeHO fie/T 06 OrpaHNYMBAIOIINX KOH-
KYPEHLMIO COITIALIEHNSIX (M3 HIX KapTe/u U [Apyriie aHTUKOHKYPEHTHbIE COI/IAIeH s HA TOP-
rax): B 2018 r. — 768 (332); B 2019 . — 944 (320); B 2020 . — 625 (247); B 2021 1. — 420 (187);
B 2022 . — 305 (129). Available at: URL: http://fas.gov.ru (mara o6pamenust: 25.09.2023)
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1o cT. 178 YK B036y>XgatoTcsl TONBKO IO NPM3HAKaM KapTelTbHOTO CrOBOpPa
Ha Toprax. Ilomxonpl kK KBanmuduKauy KapTeneil Ha TOprax B aHTUMOHO-
HIO/IBHOI, apOUTPA’KHOI U CyZIeOHOII ITPaKTHKe 10 YTOTOBHBIM JiellaM He BO
BCEM COBIIAJIAIOT, XOTA IPUMEHACTCS OJHO U TO K€ aHTMMOHOIIO/IbHOE 3aKO-
HOJIATeTbCTBO.

B cr. 178 YK neanne chpopMynmmpoBaHO KaK 3aK/T0OYeHVE MEXIY XO3sii-
CTBYIOIVMY CYObeKTaMM-KOHKYPEHTaMV OTPaHNINBAIOIIeT0 KOHKYPEeHIINIO
corymamenns (KapTend), 3allpelljeHHOTO aHTMMOHOIIOJIbHBIM 3aKOHONATENb-
CTBOM, I1O/] KOTOPbIM ITOHMMaeTcA PefrepanbHbli 3aKOH 0T 26.07.2006 Ne 135-
@3 «O 3amure KOHKypeHIUM» (Fanee — 3akoH Ne 135-D3). B cooTBeTCTBUNI
c 4. 1 ct. 11 3akona N 135-D3 KapTeneM NpU3HAETCA COITAIIEHNME MEX]Y
XO3SMCTBYIOIIVMHI CyOBeKTaMU-KOHKYPEHTAMM, T.€. MeX/y XO3sI/ICTBYIOLI-
MU CyO'beKTaMM, OCYIIeCTB/IAIONIMI TPOJAXKy TOBAPOB Ha OJHOM TOBAPHOM
PBIHKe, VM MEXY XO3SJCTBYOIUMM CYOBeKTaMV, OCYIeCTB/IAIOIIVIMA
nprobpeTeHe TOBAPOB Ha OJHOM TOBAPHOM PBIHKE, €C/IU TaKye COIIAIIeHIS
IPUBOIAT UV MOTYT IIPUBECTH K:

YCTaHOB/ICHNMIO VIV TIOfiepXKaHMI0 IieH (TapudoB), CKUAOK, HafbaBOK
(momnmaT) u (M1M) HallEHOK;

TIOBBIIIEHNIO, CHVDKEHMIO VIV TTOJIIeP>KAHNUIO 1IeH Ha TOPrax;

pasjeny TOBapHOTO pPbIHKAa IO TEPPUTOPUATIBHOMY IPUHIMNITY, 0Obe-
My TIPOJIaXKV MM MOKYIIKM TOBApOB, ACCOPTUMEHTY Peanu3yeMbIX TOBApOB
7m60 COCTaBy NMPOAIABIIOB MM ITOKYIIaTeNell (3aKa3uiKoB);

COKPpAIL[eHNIO WIN IIpeKpallleHNI0 IIPOU3BO/ICTBA TOBAPOB;

OTKa3y OT 3aK/II0YEeHMs JOTOBOPOB C OIpeJie/IeHHbIMU IPOJaBLAMU U
HOKYTIaTeIsAMM (3aKa3uMKaMn).

Cormacno 1. 17 cT. 4 3akona Ne 135-03 npusHakaMy OrpaHMY€HNA KOH-
KYPEHIIVIM MOTYT OBITH:

COKpallleH)e YJC/Ia XO3AVMCTBYIOINX CYObeKTOB, He BXOJAIINX B OHY
TPYIITY JINI], HA TOBAPHOM PbIHKE;

POCT W/IN CHUKEHUe LieHbI TOBapa, He CBsA3aHHbIe C COOTBETCTBYIOLIVIMU U3-
MeHEHMMMY VHBIX OOIIVIX YCTIOBMIT OOpalljeHVsi TOBapa Ha TOBAPHOM PBIHKE;

OTKa3 XO3AJCTBYIOUINX CYOBEKTOB, He BXOAALIMX B OZHY TPYIILy JINII,
OT CaMOCTOSTe/IbHBIX JIeMICTBUII HAa TOBAPHOM PbIHKE;

olpefieieHNe OOMMX YClIoBMil OOpallleHns TOBapa Ha TOBAPHOM PBIHKe
COIVIALIEHVEM MEXJY XO3SANCTBYIONMY CyO'beKTaMU WIX B COOTBETCTBUU
¢ 00s3aTe/IbHBIMY [IJIs1 VICIIOJIHEHVSI MMM YKa3aHUSAMY VHOTO uLa 1mbo B
pesybpTaTe COINIaCOBAHMS XO3SVICTBYIOIIMMY CyObeKTaMy, He BXOASAIIMIY B
OJHY TPYIIIY /INLI, CBOMX [e/ICTBUII Ha TOBAPHOM PbIHKE;

VIHBIe 00CTOSATENbCTBA, CO3AIONIVIE OJHOMY VIV HECKOJIBK/M XO3SICTBY-
IOIVM CyOBeKTaM BO3MOXXHOCTb B OJTHOCTOPOHHEM IIOPsJKe BO3JeiCTBO-
BaTbh Ha 00Iye YCIOBYA OOpalljeHlsi ToBapa Ha TOBAPHOM PBIHKE;
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yCTaHOBJ/IEH)ME OpraHaMM T'OCYapCTBEHHON BIACTM, OpraHaMM MeCTHO-
r0 CaMOYIpAaB/IeHNA, OPTaHM3aUMAMY, YYACTBYIOIMMY B OKa3aHUM TOCY-
MapCTBEHHBIX WIM MYHMUIUIIATbHBIX YCIYT, IPY YYaCTUU B OKa3aHUM TAKMX
yCIyT TpeOOBaHNII K TOBapaM WM K XO3ANCTBYIOINM CyObeKTaM, He Ipef-
YCMOTPEHHBIX 3aKOHOAATeNbCTBOM Poccum.

B yromnoBHo-1paBOBOII IMTEpaType BO3HMUKIA JUCKYCCUA O 3HAYEHUN T10-
CIIe[ICTBUIA, IPESYCMOTPEHHBIX 1. 17 ¢T. 4 m 4. 1 cT. 11 3akoHa Ne 135-D3,
JIIA COCTaBa OrpaHM4eHNs KOHKypeHIyu 1o cT. 178 YK. C ofHOI cTOpOHBDI,
OTCTayBa/lach TOYKA 3PEHMsI O TOM, YTO OTPaHNYEHNUE KOHKYPEHINN SBIIA-
€TCs1 CAMOCTOATE/IbHBIM HOC/IEICTBYEM, OT HACTYIIEHNSI KOTOPOTO 3aBUCUT
Ha/IM4Me CocTaBa paccMarpuBaeMmoro npectyiienus [Ecakos I. A., 2019];
[AuTonos B. @., 2021].

C npyroit CTOPOHBI, OTpaHNYEH)e KOHKYPEHIINNU He IIPU3HABA/NIOCh CAMO-
CTOATENIbHBIM IIPM3HAKOM IIPECTYIUICHN:A, IPeJJIarajloch OMMPaThCs Ha aH-
TYMOHOIIONIbHOE 3aKOHOJaTeNbCTBO, IO CMBICTY KOTOPOTO KapTelb caM IO
cebe pU3HAETCA OrPAHMYMBAIOIINM KOHKYPEHIUIO COI/AIEHNEM, @ TaKXKe
aHTMMOHOIIOTIbHYIO IPAKTHUKY, /11 KOTOPOI PaKTUIecKoe OrpaHmdeHIe KOH-
KypeHIVM He TpebyeT camocTosATenbHOro fokaspisanns [fAunm I1. C., 2020].

Cynpl T0-pa3HOMY TOAXOIIN K OLIeHKe IOCTIefICTBUI KapTeNIbHBIX COT/Ia-
meHNit. B 60bIINHCTBE M3yYeHHbIX aBTOPOM HACTOSAIIEN CTaTb CyfleOHbIX
aKTOB TOT BOIIPOC CYZIOM BOOOIIe He 3aTparuBajcs, 4YTO, HABEpPHOE, MOXXHO
paccMaTpuBaTh KaK MOAJEPXKKY ITOC/TIeHell U3 IPUBEIEHHBIX HAyYHBIX I10-
sunuit. Hekotopble cyabl oTpuiiam HeoOXOAUMOCTD TOKa3bIBaHNA OTPaHM-
4eHM s KOHKypeHLUN®, IpyTue NPUXOAV/IN K IIPOTYBOIONIOXHBIM BBIBO#AM’.

B psapne cyneOHBIX aKTOB OrpaHIYeHe KOHKYPEHIINM ObIIO ITOApO6OHO pac-
m1IcaHo B (hopMy/ie OOBMHEHNA C IPUBeEfIeHNeM JOKa3aTebCTB HACT yIJICHVA
COOTBETCTBYIOIUX HOCIeACTBMiT. Hampyumep, cyx mpuinen K BBIBOAY, YTO
KapTelbHOE COITIAIIeHNe TIPYBEIO K MOAIEPKaHMI0 BBICOKMX IIeH Ha TOprax
(m.24.1ct. 11 3akona Ne 135-D3) 11 K 0TKA3y X03AJCTBYIOMINX CyOBEKTOB, He
BXOZIAIIMX B OffHY TPYIIITY /INII, OT CAMOCTOATEbHBIX JeMICTBUII Ha TOBAPHOM
PbIHKe, a TAKXKe OITpe/ie/IeHII0 OOIINX YCTIOBIIT 0OpallieH s ToBapa Ha TOBap-
HOM pBIHKE COITIAIIeHVIeM MeX/y XO3AMCTBYomuMM cyobektamu (1. 17 cT. 4
3akona Ne 135-®3)1°,

Kak nokasayn aHanms cyfe6HOI IPaKTVKY IO YTOTIOBHBIM Jie/laM O KapTe-
JIAX Ha TOPrax, CrOBOP YYaCTHMKOB TOPTOB BCEIrfia MPUBOAVI K MUHIMA/IBHO-

 Cwm.: mpurosop Camapckoro paitorHoro cyga Camaper ot 31.07.2019 mo serry Ne 1-4/2019//
TAC PO «IIpaBocynue».

° Cm.: mpurosop Oktsa6pbckoro paitonHoro cyma Camapbl or 21.09.2021 mo penmy
Ne 1-541/2020 // TAC PO «IIpaBocypue».

1 Cm.: mpurosop Hosropopckoro paitonaoro cyia Hosropoackoit o6macty ot 10.03.2021
o fiery Ne 1-18/2021 // TAC P® «IIpaBocynue».
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MY CHVDKEHMIO OOBAB/IEHHOI 3aKa34MKOM HAa4a/IbHOI (MaKCYMaIbHOI) LIeHbI
KOHTPAKTa, T.€. MOAJEPKaHNIO LIeH Ha TOPrax, B YeM IPOAB/IAITCA IIPUSHAKA
Kaprtens. [Ipucyiee kapTensaM Ha TOPrax «IOABITPbIBAHME» YYACTHUKY TOP-
roB, 0 1o6ee KOTOPOro JJOrOBOPVIIVCH CTOPOHBI KapTe/IbHOTO COITIALICHV,
760 Hey4yacTyie B TOPTax, AB/IAETCA CBUJIETE/IbCTBOM OTKAa3a XO3AJCTBYIOINX
CyOBEKTOB, He BXOAALINX B OFHY IPYIIITY /IULI, OT CAMOCTOSITE/IbHBIX JeICTBIII
Ha TOBAPHOM DbIHKE M OJJHVM U3 IIPM3HAKOB OTPaHNYEHNA KOHKYPEHIIUN.

B cBeTe M37I0)KEHHOTO BUAMTCS He KPUTMYHBIM CIIOP O HEOOXOAMMOCTH
JOKa3bIBaHMA IOC/IECTBUI KapTeJIbHOIO COITALIEHNSA, IPERYCMOTPEHHBIX
n.17cr.4mu. 1ct. 11 3akona Ne 135-P3, IIOCKOJIbKY OHM ABJISA/IVCD Henzbex-
HBIM CJIE[ICTBJEM KapTe/IbHBIX COITIAIIEHNII Ha TOPraxX U BCErza MOATBEPK/a-
JIMCh COOPAHHBIMMU IO Jiey JIOKa3aTe/lIbCTBaMU. DTOT CYryb0 TeXHUYeCKUil
BOIIPOC CBOAVTCS K OIMVCAHMIO TAKVX IOCTIECTBUI B GOpMYy/ie OOBIMHEHMA.

Bonee cymecTBenHoi A npakTtuku npumeHenus ct. 178 YK PO asna-
eTcs mpo6ieMa BBIAB/ICHNA KOHKYPEHTHBIX OTHOIICHMII MeX/y Y4aCTHMKA-
MU TOPTOB, TaK KaK KapTe/b I10 ONpPeNeeHNI0 aHTYMOHOIIOIbHOTO 3aKOHO-
IaTeNbCTBA, IPONYOIPOBAaHHOMY B AVICIIO3VIIVIN 3TOM YTOTOBHO-IIPABOBOII
HOPMBI, BO3MOKEH TOJIbKO MeXly CyObeKTaMM-KOHKypeHTaMn. B cyory 1. 22
noctanosnenus Ilnenyma BC PO or 4.03. 2021 Ne 2 «O HEKOTOPBIX BOIIPO-
caX, BO3HMKAIOIINX B CBA3M C IPMMEHEHMEM CY/laMyi aHTMMOHOIIO/IBHOTO 3a-
KOHOJATeIbCTBA» TIOM/IEKNT OKA3bIBAHUIO (PaKT TOTO, YTO YIACTHMKY Kap-
Te/A ABNAKTCA KOHKYPEHTaMM Ha TOBAPHOM PBIHKE M JIOCTUTHYTbIE MEXY
HJMY OTOBOPEHHOCTU MMEIOT IPENAMET, OIPEEeIeHHbIN B 1. 1-5 4. 1 cT. 11
3akoHa Ne 135-03 (manee — Ilocranosnenne [Tnenyma BC PO Ne 2). [Ipyru-
MI C/IOBaMU, aHTYMOHOIIO/IbHBIN OPraH B Jie/laX O KapTe/AX MO/DKEH JJOKa-
3aTb KOHKYPEHTHbIE OTHOIICHNA MEXY XO3AMCTBYIOIMI CyObeKTaMI I/I
BMEHEHNA M KapTe/IbHOTO COI/IAIIeHNA.

B cuny m. 7 ct. 4 3akona Ne 135-®D3 1oy KOHKypeHLMeN MOHNMAETCA CO-
NePHIYECTBO XO3AMCTBYOIUX CYOBEKTOB, TPV KOTOPOM CaMOCTOSITE/IbHBI-
MU [EVCTBUAMU KaXK[IOTO M3 HUX VMCK/IIOYAeTCA VI OTPaHMYMBAETCA BO3-
MO>XHOCTb KaXX/IOTO U3 HUX B OJJHOCTOPOHHEM IOPAJIKE BO3JeICTBOBATh Ha
o611ye yC/I0BYs 00pallleH1si TOBApOB Ha COOTBETCTBYIOIEM TOBAPHOM PbIH-
Ke. KoHKypeHTHbIe OTHOLIEHNS, KaK ¥ BO3SMOXKHOCTb 3aK/IIOUUTh KapTeyb-
HOE COIVIallleH)e, OTPULAIOTCA IIPU IOJKOHTPONBHOCTY XO3AMCTBYIOIINX
CyOBEKTOB OJJHOMY /IMITY, OCHOBAHHOIJI Ha IIpaBe paclopshKaTbcsA Oosee yeM
50% oO0Iero Konmm4ecTBa rolocoB, MPUXOASANINXCA Ha TONOCYIONIe aKINu
(momm), COCTaBIAONIME YCTABHBIN (CK/IA/JOYHBIN) KAIUTAT OPUANIECKOTO
mmia, Moo oCyllecTBIeHNN (QPYHKIUI VCIIOTHUTENBHOTO OpraHa opyujde-
ckoro ymuma (4. 7 m 8 cT. 11 3akona Ne 135-03).

Y30CcTh yKa3aHHOTO «KapTeIbHOTO MMMYHUTETa», HE YYMUTHIBAIOIIETO
MHO>XECTBO JPYTMX OCHOBaHMII IOAKOHTPOIbHOCTH, KOMIIEHCHMPOBAIach B
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apOUTPaXHOI CyHeOHOIT MPaKTUKe IPOBEPKOI YYaCTHUKOB TOPTOB 110 KPMU-
TEpPUI0 «CYObeKTOB-KOHKYPEHTOB», KOIjja py ux QaxTideckoit apdumpo-
BAaHHOCTY CYAbI OTPMLIAIM KapTelbHOe cormameHne'’. 3Ty 060CHOBaHHYIO
CypeOHYIO IPaKTUKY TOATBEPAVIIA BbICIIAs CyfeOHas MHCTaHIuA B 11. 28 [To-
craHosnieHuA [Inenyma BC P® Ne 2, cormacHO KOTOpOMY, €C/it KOHTPOIb B
TPYIIIIe JINI OCYILIeCTBIIACTCA B MHBIX POpPMaX, He IPELYCMOTPEHHBIX 4. 7 U
8 c1. 11 3akona Ne 135-P3, orpaHnveHne KOHKYPEHIIY BO3MOXXHO TOJIBKO
€C/IM TaKye JINIIA ABIAITCA KOHKypeHTaMu. KoCBeHHO 3Ty NpaBOBYIO IO3U-
o nopjepxan u KC PO, npusHaBImmit Ipu 9T0M KOHCTUTYIIMOHHOCTD 4. 8
cT. 11 3akona Ne 135-®3 06 orpaHndeHHBIX HOPMaNTbHO-IOPUANYECKUX OCHO-
BaHNAX OAKOHTPOIbHOCT, IPEIONATAIONINX «KapTENbHbIN UMMYHUTET» 2.

B Teopum yromoBHOro mpasa Ipefjarajochb IPUMEHATb aHAJTOTMYHBIN
HIOZIXOJ] B Jie/laX O IPeCTYIUIeHMSX, IpeRycMoTpeHHBIX cT. 178 YK P [Eca-
xoB I A., 2020]; [Ium II. C., 2020]; [[pnbanosa [I. B., 2023]. Ognako B cy-
IeOHOJI IpaKTHKe II0 YTOTOBHBIM JiellaM He BCeTZa IPUMEHSICA KPUTepuil
«CyOBEKTOB-KOHKYPEHTOB», YTO HMPVUBOAIO K CIOPHBIM BBIBOAM CYHOB O
KapTe/IbHBIX COVIAIICHMAX MeXAY aprInpoBaHHBIMY /MIaMu, QaxkTide-
CKI JIEVICTBYIOIIMIMY C €IVIHBIM SKOHOMUYECKUM VHTEPECOM.

Hanpumep, o 1. «a» 4. 2 ct. 178 YK ocyxnennl npencrasurenu rpex OO0,
Ho0eMBIINX B 95 37IEKTPOHHBIX ayKIMOHAX Ha IIOCTaBKY TOBAPOB MEMIIVH-
CKOTO HasHAa4yeHMA M 3aK/IIOYMBIINX TOCY/lapCTBEHHblE KOHTPAKTBI C MEIM-
IVHCKUMU yupexxpeHusamu Pecryommkn Kapermsa Ha o6upyio cymmy 6onee
73 MyH. py6. Ocy/jeHHbIE INIIA ITyTeM JJa4y B3ATOK 00eCIeqnIn MOfTOTOBKY
AyKIIMOHHOJ JJOKYMEHTAIVJ TaKuM 00pasoM, YTOOBI il MaKCMMalIbHO COOT-
BeTCTBOBa/MM npefcTasiAgemble uMu OOO, KoTopble IO OYepey CTAaHOBU/INCD
no6eUTe/AMY B aYKIIVIOHAX C MVHVMA/IbHBIM CHVDKEHVEM 1[eHbl KOHTPAKTOB.
00O ¢akTryecky HAXOAVWINCH 110, OOIVIM KOHTPOIEM OCY>KIE€HHbIX, KOTO-
pble ABJIA/IVICD VX YYaCTHUKAMM U (MJIV) IIPEKTOPaMI, HO He MIMEJIV «KapTeyb-
HOTO IMMYHITETa», IPeLyCMOTPeHHOro 4. 7 1 8 ¢T. 11 3akona Ne 135-P3".

"' Cm., Hamp.: pemieHusa ApbutpakHoro cyna CeppnoBckoit o6mactu ot 11.03.2022 mo
mery Ne A60-46538/2021, ot 7.09. 2021 1o ey Ne A60-12421/2021, penreHnss Ap6UTpakHOTO
cypa XaHTbl-MaHCHiicKoro aBTOHOMHOT0 okpyra — IOrper ot 05.04.2021 mo gemy Ne A75-
16013/2020, ot 17.02.2021 1o germy Ne A75-15776/2020, peutenne Apburpaxsoro cyga Mo-
CKBBI OT 27.04.2022 1o peny Ne A40-43715/22. Available at: URL: https://kad.arbitr.ru (gara
obpamenus: 25.09.2023)

2 Cm.: nocranosnenne Koucturynuonnoro Cyza Poccniickoit @enepanyn ot 30.03.2023
Ne 12-II «Ilo memy o mpoBepKe KOHCTUTYLMOHHOCTY 9acTy 8 cratby 11 m mynkra 1 cTaten 17
DepepanpHoro 3akona ‘O salnTe KOHKYPEHLMHN B CBSI3U C )Kaj000il aKIMOHEPHBIX 006-
mectB “CrenyanusnposanHsiii 3actpormuk “Kommenes-npoexr” Camapa” n “Koenes-mpo-
exT”» (1. 4.1) // CIIC Koncynprautllmoc.

3 Cm.: mpuroBop Mockosckoro paiionHoro cyga Cankr-Iletepbypra ot 23.12.2019 1o
memy Ne 1-1041/2019 // TAC PO «Ilpasocynue».
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ITo mpyromy meiry 0OBMHUTEIbHBII IIPUTOBOP BBIHECEH IO IL. «a», «B» 4. 2
cT. 178 YK PO B oTHOmEHMM 11upeKkTopoB ByX OO0, 0fHO 13 KOTOPBIX II0-
OeuIo B TpeX 9/MeKTPOHHBIX ayKIVIOHAX M 3aK/IIOYM/IO KOHTPAKTBI HA JIO-
POXHOE CTPOUTENbCTBO B CTaBpONOIBCKOM Kpae Ha OOIIYI0 CYMMY OKOJIO
400 miH. py6., a Apyroe NIpUHATO HOMIMHA/TIBHOE YYacTye B TOprax. YCTaHOB-
neHo, 4T0 oT uMeHu o6oux OO0 Ha Toprax HeiicTBOBAIO OTHO U TO >Ke JIUIIO,
KOTOpOE€ ABNANOCH JupeKTopoM B ofHoM OOO 1 ynpasasoImuM 10 J0roBo-
py moBepurenbHoro ynpasneHnusa 100% poneit B spyrom OOO, npupekTopom
KOTOPOTO HOMMHA/IBHO sB/sIach ero tema. PAC Poccun n apburpaxcHble
CY/Ibl OTKa3a/M B IPMMEHEHUN K TPYIIIIe JIUI] «KapTe/IbHOTO MMMYHUTETa» 10
($opMaTbHBIM OCHOBAHMAM, YTO OJHAKO HE 03HAYaI0 KOHKYPEHTHBIX OTHO-
mennit Mexgy OOO. CrnopHblil mpurosop' noaep>kaH ane/uIANMOHHON > 1
KaCCaI[MIOHHOI MHCTAHIMAMMI 'S,

B To xe BpemA B fiefie B OTHOIIeHMM JupeKTopoB AByX OOO, KoTopble, 110
Bepcuyt OOBVMHEHNS, 3aK/II0YIIV KapTelIbHOE COIIAllleHyie, I03BOJVBIIEe M
CTaTb TOOENUTEeNIMM B AEBATY 9TEKTPOHHBIX ayKI[MIOHAX C MUHVMA/TbHBIM
CHIDKEHJEM Hada/IbHON (MaKCMMa/IbHOM) IeHbI KOHTPAKTOB ¥ 3aK/IOUUTD JI0-
TOBOPBI Ha CTPONTEIbCTBO ABTOMOOVIBHBIX IOpOT Ha Tepputopyy CaMapbl Ha
o611y cymMmy 2,2 MIpH,. py6., Cy/ IPUILIET K BBIBOAY, 4T0 YKasanHble OO0 He
ABJIAINCH KOHKYPeHTaMy, Tak Kak 100 % monmu B HUX IPMHAIJIEXKAN OTHOMY
¢busNUecKOMy NIy U AEICTBOBA/IM OHY B €AMHOM 9KOHOMIYECKOM MHTepe-
ce. 9TO 03HAYAJIO HAIM4YMe «KaPTETbHOTO MUMMYHUTETA», IPEJYCMOTPEHHOTO
9. 7 1 8 cT. 11 3akona Ne 135-03. B pesynbrare 1o fe/ly BbIHECEH ONpaBJa-
Te/bHbIN IpUroBop'/, IO iepKaHHbII alle/IANMOHHON NHCTAaHIel'®.

[TpuBeneHHbIe TPAKTUYECKME IPUMEPDI TIOKA3BIBAIOT, YTO CY/ibl IO YIO-
JIOBHBIM Jle/IaM B OOJIBbIIENl CTEIeHN, YeM apOUTpaXKHble CY/bl, OPMEHTUPY-
I0TCSL Ha (POpMasIbHbIe OCHOBAHVSA «KapTEeTbHOTO MMMYHUTETa» U He CK/IOH-
HBI K VICIIO/Ib30BAHNIO KPUTEPUS «CYOBEKTOB-KOHKYPEHTOBY.

10.07.2023 no uaunmatuse G®AC Poccum npunsar DenepanbHbI 3aKOH
Ne 301-®3 «O Buecennn nsmenenmnit B Gemepanpubiii 3akod “O 3ampmre KOH-
KypeHIUN » («IIATbIl aHTMMOHOIIOIbHBI MAKeT») C L[eIbI0 PeryIMpPOBAHNA

" Cm.: mpurosop ITpoMbIieHHOTO parionHoro cyfa Crasponoss ot 29.09.2020 o geny
Ne 413-2020.

1> CM.: aleJUIAIIOHHOE OIIpejieNieH e CyleOHOI KOMIIET N 110 YTOIOBHBIM fieraM CraBpo-
MOIbCKOTO KpaeBoro cypa ot 18.11.2020 mo memry Ne 22-5911/2020.

16 CM.: KaccallMOHHOe ompefienieHre [IATOro KaccallMOHHOTO CyAa 00Ieli 0PUCANKIIUY
ot 14.09. 2021 no memy Ne 77-1135/2021.

7 Cm.: mpuroBop Oktsibpbckoro paronHoro cyga Camaper or 21.09.2021 mo geny
Ne 1-541/2020 // TAC PO «IIpaBocypue».

18 Cm.: ame/usinmoHHOe ompepneneHre Camapckoro o6mactHoro cyga ot 20.04.2022
1o siemy Ne 22-1629/2022 // TAC P® «IIpaBocypue».
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IesITebHOCTY IM(POBBIX IJIaTHOPM, 3aHVMAIOIINX TOMUHMPYIOLIee ITOT0XKe-
HIIe Ha PbIHKe arperaTopoB 1 MapKeTIiericoB. [Toutn HesameTHO (110 kpaitHeit
Mepe, 9TO HMKaK He aHOHCHPOBAJIOCh) 9TUM 3aKOHOM TaK>Ke VI3MEHeHa 4. 7 CT.
11 3akona Ne 135-@3 u yripasgHeHbI «KapTe/IbHble MMMYHUTETBI» [/ TOPTOB.
B cBA3M C 9TUM BIIO/THE MOXKHO O>KVMIATh BCIUIECK aHTVMMOHOIIONIBHO 1 apO1-
TPAXKHOI IIPAKTHKIA, @ TAKXKe UAYIIel B uX (apBaTepe CyaeOHOI IPAKTUKY IO
YTOZIOBHBIM JIe/TaM O «KapTeIbHBIX COIIAIIEHNAX» apPUIMPOBAHHBIX /NI,

Crpemnenre ®AC Poccun 60poThesi ¢ HELOOPOCOBECTHOM MPAKTUKON
HOMMHA/IBHOTO y4acTHs B TOprax ap@QyIMpoBaHHBIX /UL, MaHUIYINPYIO-
IIMX C LIeHOJM KOHTPaKTa, 3aC/y>KMBaeT MOAJep>KK!, HO C UCIONb30BaHNEM
IJIA 9TUX Iiefiell He MOAXO/AIIMX IO CBOeJ KOHCTPYKIUM aHTVMOHOIIOTIbHBIX
U YTOJIOBHO-TIPABOBBIX 3aIIPETOB BP:AJ, /I MOXXHO COITIACUTBCS.

Crepyronuit 06Cy>1aeMblil B TEOPUY YTOJIOBHOTO IIpaBa BOIPOC KacaerT-
csl coflep>KaHMA MPU3HAKA «10X04» 0 cMbIcy cT. 178 YK P®. B yactHOCTH,
IpeJyIarajoch ONpeie/IATh €r0 KaK M3IMIIHNI J0XO0[, IO aHA/IOTUH C JOXO[0M
mis ueneit npuMenenus ct. 185.3 YK [Ecakos I. A., 2022]. CormacHo apy-
roit (6oee pacpoCTpaHeHHOIT) IO3VIINNA, TIOf] JOXO/IOM CJIeflyeT IOHMMATh
BBIPYUYKY, KaK 3TO omnpefeneHo B 1. 12 nocranosnenus Ilnenyma BC PO ot
18.11.2004 Ne 23 «O cyne6HOI MpaKTyKe IO ieflaM O He3aKOHHOM IIpefIpH-
HUMaTe/NIbCTBe» I 1eneit mpumenenns cT. 171 YK PO [fum I1. C., 2020].

B cyne6Hoi IpaKTHKe 110 YTOIOBHBIM Jie/IaM JOXOJ, OIpefie/siyics Kak (ak-
TUYeCKM MOTTy4YeHHasA BBIPYYKa 110 3aK/TI0Y€HHOMY Ha TOprax KOHTpakTy", B
TOM YMC/Ie KaK CyMMa BBIPYYKY, TIOIy4€HHOJ IO HECKO/IbKMM KOHTPAKTaM,
3aK/II0OYEeHHBIM B paMKaxX eIMHOTO KapTenbHoro cornamenna”. Korpa pacye-
TBI IT0 KOHTPAKTY He IPOM3BOVIIVCH VIV IIPOV3BOAVIIVICh He B IIOJTHOM 00'b-
eMe, CofiessHHOe KBa/IMUIVPOBANOCh KaK IOKYIIeHNe Ha ITO/Ty9eHe JOXO0/Ia
B pasMepe IJeHbl KOHTPaKTa*'. B OT[eNbHBIX CITyYasx JOXOH ONpemesisIcs KakK
IleHa 3aK/IIOYEHHOTO KOHTPAKTa, Korga (akTM4YecKy MOJTy4YeHHas BBIPYyYKa
Obl1a MEHBIIIETO pa3Mepa’.

Touxy B Bompoce onpefenieHN s IpU3HAKA «TOXOM» /1A Iiefieil IpYMeHeHN A
ct. 178 YK nmocrasun Koncturyumonnsiit Cyn Poccun, onpenienns ero Kak

¥ Cm.: mpuroBop Bomxckoro paitonHoro cyma CapatoBa or 03.12.2019 mo gmemy
Ne 1-243/2019 // TAC PO «IIpaBocypue».

2 Cwm.: mpurosop Okrsabpbckoro paitonHoro cygma Camapsr ot 21.09.2021 mo pemy
Ne 1-541/2020 // TAC P® «IIpaBocynue».

21 Cm.: mpurosop Hosropozckoro paitonHoro cyga Hosropogckoit o6mactu ot 10.03.2021
1o ey Ne 1-18/2021; mpurosop JKennesnogoporxHoro paitoHHoro cyga HoBocnbupckoii 06-
nmactu oT 28.08.2019 no memry Ne 1-269/2019; npurosop Camapckoro paitonHoro cyga Camapsl
or 31.07.2019 no pgemy Ne 1-4/2019 // TAC PO «IIpaBocynme».

2 Cum.: npuroBop OKTAOPBCKOrO paitoHHOrO cyAa Bmagmmmpa or 30.03.2023 mo pemy
Ne 1-6/2023 // TAC PO «IIpaBocypue».
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IleHy KOHTPAKTa, 3aK/II09aeMOro 110 pe3y/IbTaTaM TOProB, 6e3 ee yMeHbIlle-
HIIA Ha pa3Mep KaKux-mbo pacxofos>. To pas3bsACHEHNE MOXKET [Ie30pIeH-
TUPOBATh, TaK KaK LleHa KOHTPAKTA ellle He 03HauaeT GaKTUIeCKOro JOXOfia.
OpHako, 3 IPUBEEHHbBIX B TOM K€ CyIleOHOM aKTe PacCy>KIeHMII BbICIIeN
CyneOHOII MHCTAHIIMI O TOM, YTO OXOJ, IO CMBICY cT. 178 YK mojmkeH ompe-
IeNATbCA MO aHATIOTUM C I0X0#oM B cT. 171 YK, mop KoTOpbIM IMOHMMaeTCA
BBIPYYKa, CTAHOBUTCA MOHATHO, YTO HETIOMHBIN pacyeT 0 KOHTPAKTy OyaeT
O3HayaTh MOKYIIeHJe Ha M3B/IeYeHNe JOXO0fla Ha CyMMY OIUIAThI 10 KOHTPAK-
TY, COOTBETCTBYIOLIEl KPYIIHOMY M/ 0COO0 KPYITHOMY pasMepy.

[TpusHak «ymep6» mns neneit npumenenus ct. 178 YK PO npennaraer-
Cs TPAKTOBATh KaK YIYLIEHHYIO BBITOAY 3a OTCYTCTBMEM Y KapTeTbHOTO CO-
IJIallleHNss CHOCOOHOCTY IIPUYMHEeHNsA peanbHoro yuep6a [Ecakos [LA., 2022].
B HEKOTOPBIX MCTOYHMKAX TAKOI MOAXOJ, CTAaBUTCA HOf, coMHeHMe [Pumaro-
Ba M.A.,, 2022]; [Epmonosuy S.H., 2019]. EnyiHCTBEeHHBI B OITy6/IMKOBaHHOM
HOKa CyfeOHOI IpaKTUKe IpyYMep KBaIMpUKAIVM OrpaHNYeHNA KOHKYpPeH-
IV TIO TIPM3HAKY IPUYMHEHMA yiep6a CBA3aH C YIyIIeHHON BHITOf0l 106po-
COBECTHOTO YYaCTHMKA TOPTOB, IIPOMIPABILIETO AyKIVIOH M3-3a KapTEIbHOTO
coITalleHN. YIIyleHHas BbITOfja ollpefiefieHa B pasMepe 13 MitH. pyo6., Mcxopsa
Y3 IpUObIIM, KOTOPYIO MOT HOTYYUTh OOPOCOBECTHBIN YYaCTHUK TOPIOB B
cimy4dae mo6enpl Ha Hyx. [IpuroBop cyzia nepBoit MHCTAHIN, HOAIeP>KaHHbII
PV IEPBUYHOM PACCMOTPEHMM B AIE/UIALVOHHON NHCTAHIMN®, B KOHEYHOM
cyeTe OTMEHEH C BO3BpAllleHIeM fie/la Ha HOBOEe PacCMOTPEHMeE B CYJ IIepBOIt
VIHCTAHIUY U3-32 COMHEHMIT B BBIBOJAX Cy/la O IPUYMHEHHOM Yiep6e®.

[IpuMeHeHHBIIT II0 9TOMY JieTy ITOAXOJ, K pacueTy yuiep6a, mpueMiIeMblit
I apOUTPA’KHOTO CYZIONPOM3BOACTBA, B CUITY €TO BEPOSATHOCTHOTO XapaK-
Tepa He IMOAXOAMT IS YTOTOBHOTO CYIONIPOM3BOACTBA M3-3a PA3M4NA B
CTaHJjapTax JjoKa3biBaHuA. [IpeamonaraemMas nprobUIb MOXKET OBITD ITOTyYe-
Ha B MEHbIIIEM pa3Mepe MM JjaKe He T0/Ty4eHa BOBCe M3-3a U3MEHEHNA PhI-
HOYHBIX YC/IOBMII ¥ yBenmdueHus cebecTronMocTti. BeposATHo, mpaBonpume-
HITE/N He B3A/IMCh OBl JOKa3bIBaTh IPY3HAK ylllepOa II0 JAHHOMY eIy, eC/In

# Cwm.: nocraHosneHre Koncrurynnonnoro Cypa Poccmiickoit @egepanyu ot 19.04.2023
Ne 19-I1 «ITo ey o mpoBepKe KOHCTUTYLIMOHHOCTY YaCTH 1 11 IIyHKTa «B» YaCcTy BTOPOJ CTaTbi
178 YronosHoro kofekca Poccuiickoit ®@efepaiuiy, a Takke IyHKTa 1 IpyMeyaHuil K JAaHHOM
crartbe B CBsI3M ¢ anobort rpaxaannaa C. ®. [Marwuno» (1. 4) // CIIC Koncynprantloc.

# Cwm.: npurosop OKTAGpbCKOro paiioHHOro cypa VhxeBcka or 06.04.2021 mo pemy
Ne 1-1/2021 // TAC P® «IIpaBocypmue».

» Cwm.: ale/IALMOHHOe ompefieneHre BepxosHoro Cypa YamyprTckoit Pecybmukm ot
06.07.2021 o memy Ne 22-1122/2021 // TAC PO «Ilpasocynue».

% Cwm.: onpenienerne IllecToro kaccaloOHHOro CyAa obueit oprucankunu ot 27.12.2021
no geny Ne 77-6126/2021; anenAnMOHHOe OIpefeNeHNe Cye6HOI KON 10 YTOIOBHBIM
menam Bepxosnoro Cyma Yamyprckoit Pecrry6nuxn ot 29.03.2022 1o ey Ne 22-403/2022 //
I'AC PO «IIpaBocynue».
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ObI pa3Mep KOHTPaKTa MO3BOJIAT BMEHUTb M3BJICYEHNME NOXOAA B KPYIIHOM
pasmepe.

ITo MHeHUIO aBTOpa JAaHHOI CTAThJ, KApTe/IM Ha TOprax He 00/1ajaioT Ipu-
yyHALIeN ymep6 cnocobHocThio. [leperata 3aka34yymka, KOTOpas MOXeT
BO3HUKHYTb B pe3y/IbTaTe 3aBbIIIEH)s HA4aJIbHOM (MaKCHMATbHOM) LI€HBI
KOHTpPaKTa VIV BC/IEACTBYE HEOOOCHOBAHHOTO OTK/IOHEHMs 3asABKU HOOpO-
COBECTHOTO Y4aCTHMKA TOPIOB, JO/DKHA pacCMAaTpUBAThCA KaK IOCIENCTBIE
IPECTYIIHbIX [eVICTBUI CAMOT0 3aKa34MKa, a He yYaCTHMUKOB KapTeIbHOTO CO-
I7IalIeHNA.

2. MpecTynneHusa 3aKka34ynka Ha Toprax

B 06/1acTh yro/10BHO-IIPaBOBOII OLIEHKV OOBIYHO ITONA/IAI0T TOPTY, IPOBO-
AUMBIe B COOTBETCTBMM ¢ 3aKOHOM Ne 44-03. CybbekraMy MpecTyIUIeHNU],
COBEpIIAEMBIX HAa CTOPOHE 3aKa34yMKa B TAKMX TOPIax, ABANTCA JOIKHOCT-
HbIe JIMIIA, KaK OHY OIlpefe/ieHbl B II. 1 mpyuMevanus K ct. 285 YK, m16o He
ABNIAIOMIMECS NO/DKHOCTHBIMM JIMLAMY YIIOJTHOMOYEHHbIE JINIIA, MPEeJCTaB-
JIAOIIVIe MHTEPeChl 3aKa3uMka B cdepe 3aKyIOK I/ obecredeHns rocyfap-
CTBEHHBIX MM MYHMIIMIIATIBHBIX HYX/], (B TOM 4Nc/Ie pabOTHUKY KOHTPAKT-
HOII CTy>KObI, KOHTPAKTHBIE YIIPABIIAIOLINE, YWIEHbI 3aKYIOYHBIX KOMMCCHIL).

K uncny coBepiraeMbIX MU IPeCTYIVIEHWI OTHOCATCA 3/10yHOTpeb/ieH1e
IODKHOCTHBIMM NonmHOMouysAMY (cT. 285 YK), mpeBblleHne JOHKHOCTHBIX
noHoMounii (cT. 286), monydenue B3ATku (cT. 290, 291.2), 3moynorpebneHns
B cepe 3aKyIIOK TOBAPOB, paboT, YC/IyT /I 06eciedyeH s TOCyIapCTBEHHBIX
VI MYHMUIUIIQIBHBIX HYX[ (cT. 200.4), mopKyn pabOTHMKA KOHTPAKTHOI
CITY>kObI, KOHTPAKTHOTO YIIPABJIAIOIIETr0, WIeHa KOMMUCCUY IO OCYIEeCTBIIe-
HMIO 3aKyToK (cT. 200.5). [lepeuensp mpumensromux 3akoH Ne 223-D3 opra-
HI3aLMIA TPaKTUYECKM COBIIAJIAET C I€PEYHEM YKa3aHHbBIX B II. 1 mpuMeyaHus
K cT. 285 YK opranmsanmii, mpMHaIeXXHOCTb K KOTOPBIM JJaeT HOCUTEITIO Op-
raHM3ALMOHHO-PACIIOPAUTEIbHBIX ¥ aMUHUCTPATUBHO-X03AMCTBEHHbBIX
byHKIMIT cTaTyc JO/DKHOCTHOTO /miia. [ToaToMy mpescTaBuTeNnM TakKux op-
raHM3aIMii-3aKa34MKOB 0OBIYHO PUBJIEKAIOTCA K OTBETCTBEHHOCTH 3a IIpe-
CTYIIEHNA HAa TOPrax B COOTBETCTBUM CO CT. 285, 286, 290, 291.2 VK.

CospaHne KOHKPETHOMY JIMIY TIPEUMYILECTB /I Mo0Oeabl Ha TOprax co
CTOPOHBI JO/DKHOCTHBIX JIMI] 3aKa3uMKa, B TOM 4YMC/Ie TTyTeM BK/IIOYeHNs B
KOHKYPCHYIO (ayKI[MOHHYI0) JOKYMEHTAIIMIO 3aBEJOMO HEKOPPEKTHBIX CBe-
[eHMit O ImpeaMeTe 3aKYIKY (HaIpuMep, HEIIOTHOe ONMMCAHVe TeXHUYeCKNX
XapaKTEePUCTUK, OTCYTCTBME NMPOEKTHO-CMETHOI JOKyMEHTALlMM B OTHOIIIE-
HUM IUIAaHMPYEMbIX K BBIIIOTIHEHUIO PaboT), HEBBIIIOTHNMBIX YC/IOBUI KOH-
TpakTa (HalpyMep, Ype3MepHO CXKaTble CPOKM BBIIIOJTHEHUA paboT), 3aBbI-
IIeHHBIX TPpeOOBaHMII K MOTEHI[MATbHbIM YJaCTHMKAM TOPTOB (Hampumep,
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3aBbIIIICHHbIe TPeOOBAHNMS K OIBITY BBIIOMHEHMs PabOT, K HA/IMYMIO IITAT-
HBIX CHELMA/TVCTOB IJI MCIONHEeHVsI KOHTPaKTa), He0OOOCHOBAaHHOE OTKJIO-
HeHJe 3asBOK JOOPOCOBECTHBIX YYACTHUKOB TOPrOB, a TaKXe /M000e MHOe
no66mpoBane mobdeabl KOHKPETHOTO yYacTHUKA TOProB (HampuMmep, ajipe-
COBaHHBIE JOOPOCOBECTHBIM YYAaCTHIKAM TOPIOB TPeOOBAHNA BO3/IEPXKAThCS
OT y4acCTUsA B TOPrax IOJ] YTPO30il CO3aHNA IPENATCTBUI IIPU MCIIOTHEHNN
KOHTPaKTa) 0ObIYHO pacCMaTpPUBAIOCh CYAMI KaK IIpeBBbIIIeHIe TO/DKHOCT-
HbIX onmHOMouni1 (cT. 286 YK) B popme feiicTBUIL, KOTOpbIe HUKTO HY TP
KaK/X 00CTOSITeNIbCTBAX He BIIPaBe COBEPIIATh.

Tak, HampuMmep, 3aMeCTUTeNb MUHUCTPA 3ApaBooxpaHeHusa Camapckoi
00IacTV OCY>KZIeH 3a IIOCOOHMYECTBO B OTPAaHNYEHUN KOHKypeHIuu (4. 3
cT. 30 1. «a», «B» 4. 2 cT. 178 YK) 1 3a mpeBbIleHMe JOHKHOCTHBIX IOTHOMO-
uuit (4. 1 cT. 286). OH oka3bIBas gaBjieHue Ha pykoBoactBo OO0 «119X-3x0-
POBbe» C L[eIbI0 IIOHYUTH O0IIeCTBO OTKA3aThCs OT YYACTMs B ayKIVIOHE Ha
BBINTOJTHEHVE PAabOT 110 TEXHNYECKOMY OOCTY>KVMBAHMUIO Y PEMOHTY MeIVIIIVH-
CKOT0 000pYyHOBaHUA IS YYpeXXAeHW! 3paBooxpaHeHns CaMapckoir 06-
macTy, obemas Crroco6CTBOBATh 3aK/TI0YEHNIO CYOIIOAPAHOTO JOrOBOpa Ha
BBIIIO/THEHNE YacTy pabot B ciydae mobensl B aykimone OO0 «CMT». [Tpu
HeCOITIacuM C 3TUM Tpetoxennem obeman cozgars OO0 «[13X-3mopoBbe»
Ipo6/IeMBl ¢ UCTIONTHEH)eM KOHTPAaKTa, OPraHM30Ba/l BHECEHME B ayKIVIOH-
HYI0 JOKyMeHTauuio ycnosuii B uarepecax OO0 «CMT». Cyp cormacuics ¢
TEeM, YTO yKa3aHHbIe [eiiCTBUA YMHOBHMKA BBIXO[IM/IN 3a PAMKM IIPEIOCTAB-
JIEHHBIX €My JO/DKHOCTHBIX ITOJTHOMOYMIL 1 TIOB/IEK/IN CYIIeCTBEHHOE Hapy-
IIeHJe OXPaHsIEeMBIX 3aKOHOM VMHTEPecoB 00IecTBa M TOCYyAapCcTBa, BbIpa-
3MBIIeeCs B HApYIIEHNM YCTAaHOBJIEHHOTO 3aKOHOAaTenbcTBOM PO mopsnka
IIPOBEZIeHNA TOPTOB U B MOAep>KaHNM BBICOKMX IIeH Ha Toprax’’. Cyzbl BbI-
HIECTOSLINX MHCTAHIUI B 3TOI YacTy KBaMnDUKALNIO TOAep>Kamn®,

Eme no ogHOMY gmeny o Kaprene 3aMecTuTenb pykosopurensa ['Y MUYC
Poccun o Kanyskckoit 06macTit ocy>x/ieH 3a IOCOOHNYIECTBO B OTPaHNYEHUN
KOHKYpeHIuH (4. 3 ¢T. 30 1. «a» 4. 2 cT. 178 YK) 1 3a mpeBbIlIeHNe FO/DKHOCT-
HBIX ITo/THOMoumit (4. 1 cT. 286). Kak mpepiceaTenp euHOI KOMICCUY IO TIPO-
BeJIeHNIO 3aKYIIOK, OH co3jan npenmyiectsa OO0 «Csasp-Tpanc.M» pna
no6eyipl Ha ayKI[MOHeE 110 IIOCTaBKe 0eCIM/IOTHDIX JIeTaTeIbHBIX aIlllapaToB Ha

¥ Cm.: mpuroBop Camapckoro paitonHoro cyfa Camapet ot 31.07.2019 o gey Ne 1-4/2019 //
T'AC PO «IIpaBocynue».

2 CM.: ameJ/ULILMIOHHOE OIIpefieNieHNe CyeOHOl KOIerny 110 yroloBHEIM femaM Camap-
ckoro obmactaoro cyna ot 29.07. 2020 no peny Ne 22-685/2020; ompenenenue Illecroro xac-
CAI[IOHHOTO CyJa obrmeit ;opucankiuy ot 11.02.2021 mo gemy Ne 77-311/2021; ane/iAuon-
HOe OIIpefie/ieH1e CyIeOHOI KOJUIernu Mo YyroloBHBIM fienaM CaMapcKoro 06/1acTHOTO Cyfa
ot 15.07.2021 mo pemy Ne 22-1635/2021; onpepnenenue IllecToro kaccalioHHOTO Cyza obIeit
opucaukiyy ot 9.02. 2022 mo ey Ne 77-649/2022 // TAC P® «IIpaBocynue».
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cymmy 6ornee 100 MiH. py0., B TOM 4imcrie fan 1066upyeMoMy 0611ecTBY BO3-
MO>XHOCTb M3YUNTDb 3asABKU JOOPOCOBECTHBIX YYaCTHMKOB, BBIABUTD B HUX
(dbopManbHbIe HEOCTATKY, 32 KOTOPble OHM He OBUIN JIOMYIEeHbI K y4acTHIO
B ayKIIMOHe, YTBEPAW/ Pe3y/IbTaThl ayKIVIOHA C MUHVMA/IbHBIM CHIDKEHUEM
Ha4a/IbHON (MaKCMMasbHOM) IleHbl KOHTpakTa. Kak ykasaHO B IIpuUroBope
CyZa MepBoil MHCTAHLIUY, STVIMIU CBOMMM JeVICTBUAMM YMHOBHMK OTPAHIYNIT
Bo3MoxkHOCTH I'Y MYC Poccyun mo Kamyskckoit o6macti BbIOpaTh B ycTa-
HOBJICHHOM 3aKOHOM IOpSA/IKe OPTaHM3ALMIO [ COTPYIHMYECTBA, NIV
I0OPOCOBECTHDBIX YYaCTHMKOB TOPrOB IIpaBa Ha CBOOOHYIO KOHKYPEHIIMIO.
9TO MOBJIEK/IO CYLIECTBEHHOE HAPYIIEeHNE OXPaHAEMbIX 3aKOHOM MHTEPeCoB
o611ecTBa 1 TOCYAApPCTBa B cepe 3alNThl KOHKYPEHLIUY, AUCKPEAUTALVIO U
HIO/[PbIB @aBTOPUTETA OPIaHOB rOCYAAPCTBEHHON BIacT™.

Korga orpaHnyeHne KOHKYpeHIMM Ha TOPrax ObIIO CBA3aHO C MPOSBIIe-
HIE€M KOPBICTHOI VIV MHOV JIMYHONM 3aMHTEPECOBAHHOCTY JTO/DKHOCTHOTO
JNIa 3aKa34MKa, B TOM YUC/Ie COIPOBOXKAATIOCH IOTYYeHNEM B3ATOK, CYAbI
HepesiKo KBammUIMpoBany orpaHNdeHre KOHKYPeHIIMN Ha TOPrax Kak 3710-
ynorpe6eHye TOKHOCTHBIMM IIOTHOMOYMAMM 110 CT. 285 YK.

Hampumep, rmaBa ropoga BrmagumBocToKa OCYX[eH cpefy IpoYyero 3a
370ynoTpeb/IeHNne JOHKHOCTHBIMY TTOTHOMOYMAMH, KOTOPOE€ BBIPA3UIOCh
B 71000MpOBaHNM MHTepecoB (GUpPM, CBA3aHHBIX C WIEHAMI €ro CeMbH, IIPK
opraHusanuy nopsegoMctBeHHbIM eMy MVYII «Jloporu BragmBocroka» 3a-
KYIIOK CTPOUTENIbHBIX MaTepuanoB. C 9TOI 1L[e/Ibl0 HAa TOPrax OCYIIeCTBIIA-
JIOCh YKPYIIHEHME JIOTOB, 3 KOHTPAKTOB VICK/TIOUa/INCh aBAaHCOBbIE IIATEX,
IpebAB/IAINCH 3aBbILIEHHbIe TPeOOBAHNA K pasMepy IpefoCTaB/IAeMOil B
obecredyeHre 6aHKOBCKOI rapaHTuy (30% ILieHbI KOHTpPAKTa), 3aBbILICHNE
IleHbl MYHUIVIIQJTbHBIX KOHTPAKTOB. DTO IOBJIEK/IO CYLIeCTBEHHOE Hapy-
IIeHNe NIPaB ¥ 3aKOHHBIX MIHTEPECOB HOOPOCOBECTHBIX YYaCTHMKOB TOPTOB,
a TaKXKe TKKMe MOoCIencTsrA B Buje npuunHennsa MYII «loporu Brapgu-
BOCTOKa» yIlep6a OoT MprobpeTeHns CTPOUTEIbHBIX MaTepUasoB 110 3aBbl-
IIEHHOM IleHe 1 B BUJie AYICKPEAUTALMI OPTAaHOB MECTHOTO CaMOYTIpaB/IeHNA
(4. 3 cT. 285 YK)*°.

OpHako onpas/aHa B 3710yNIOTPe6/IeHNY JOKHOCTHBIMY TIOTHOMOYMAMM
3aBeyIolas KIVMHUKO-AMAarHOCTUYECKO 1TabopaTopum rocyAapcTBEHHOTO
yIpeXeHts, KoTopas, OyAyuyu MHUIIMATOPOM 3aKYIIOK, 33 B3SATKY BK/II0YasIa
B ayKI[MOHHYIO JOKYMEHTALMIO TPeOOBaHMA K IIPEAMETY 3aKYIKI, KOTOPbIM
MaKCHMaJIbHO COOTBETCTBOBaIA I060MpyeMasd eii pupMma, B UTOTe IPU3HAH-

¥ Cwm.: npurosop Kamyskckoro paitonHoro cyga Kamyskckoit obmactu or 24.02.2022 1o
nemy Ne 1-8/2022 // TAC P® «IIpaBocynue».

¥ Cm.: mpuroBop TBepckoro paitoHHOro cyfa Mocksbl 0T 9.04. 2019 o gery Ne 1-004/2019 //
I'AC PO «IIpaBocynue» (mara obpamennst: 25.09.2023).
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Has nobenuTeneM 18 3/IeKTPOHHBIX ayKI[MOHOB Ha IIOCTaBKY MEAVIIVIHCKUX
usfenuit Ha o6y cymmy 35 MiH. py6. HecMoTps Ha TO, 4TO IO HaHHO-
MY fienry ObIIV YCTaHOBJ/ICHBI ¥ IIPY3HAHBI IOTEPIIEBIIVMIU JOOPOCOBECTHbIE
YYaCTHVUKYM TOPIOB, CYJ, CYel He JNOKa3aHHBIM CYI[eCTBEHHOE HapylIeHue
IIpaB U 3aKOHHBIX MHTEPECOB YKa3aHHBIX OpPraHM3aLMil ¥ BBIHEC OIpaBJa-
TeTbHBIN IpUroBop 1o 4. 1 ct. 285 YK

BeposTHO, HaMepeHHOe OrpaHNYeHVie KOHKYPEHI[UI Ha TOprax IyTeM Ma-
HUIYALUI C KOHKYPCHO (ayKLIMOHHO) JJOKYMEHTanyel Mayu HeoO0CHO-
BAaHHOTO OTKJIOHEHVS 3asBOK JOOPOCOBECTHBIX YYaCTHUKOB TOPTOB BCE e
BBIXOJUT 32 paMKy (GOpManbHO IPABOMEPHBIX [EVICTBUI JODKHOCTHOTO
JM1a, KOTOphle IpeAnonaranTcs B cT. 285 YK.

Taxum 06pasoM MpaBONPUMEHNUTENN TIBITAINCH YU4eCTh B KBamuduKamm
KOPBICTHYIO VIV MHYIO JIMYHYIO 3a/fHTEPEeCOBAHHOCTb, KOTOPOIT He OBbIJIO B
COCTaBe IPeBBIILIEHN JO/DKHOCTHBIX MOMHOMOYMIL. OHAKO ITOC/Ie TOSIBNICHVST
B 2022 ropy Takoro KBa/muuupyolero npusHaka B ct. 286 YK (1. «e» 4. 3)
MIMEHHO ee TIPYIMEHeHNe SIB/IIeTCs Hanbostee pelieBaHTHBIM BBIOOPOM IIpY KBa-
yuKanyy OrpaHNYeHNsI KOHKYPEHIVM Ha TOPraX JO/DKHOCTHBIMM JIMLIAMM
3aKa3uuka. [[Jisg mpyMeHeHUs 9TOl HOPMBI JIUIIO JO/DKHO He TOTBKO VICIOJ-
HATb TeXHMYeCKue QYHKLIMYM Ha TOpraX, a ObITh HOCUTETEeM OpraHMU3al[MOH-
HO-PaCIOPS/IUTETbHBIX TIOTHOMOYMIT, CBSI3aHHBIX C IPUHATUEM IOPUINYECKA
3HAYMMBIX PEIIeHNUI, VIU aIMUHICTPATIBHO-XO3SIICTBEHHBIX TOTHOMOYNIA,
CBSI3aHHBIX C PACIIOPsDKEHMEM JIEHeKHBIMI CPEICTBAMY OPTaHU3AIUI.

B moKkTpMHe MEeT AUCKYCCHSA O OpPraHM3aLMOHHO-PACIOPSANTETbHBIX
IIO/THOMOYMSIX 3aKYHIMKOB. C OHOI CTOPOHBI, X HOCUTE/ISIMY IIPU3HAIOTCS
KOHTPAKTHBIN YIIPaB/IAIONVI I PYKOBOANUTEIb KOHTPAKTHON CTY>KObI U He
IPU3HAIOTCS YWIEHBI KOMUCCUY 10 OCYIIeCTBICHNUIO 3aKynoK [/Iro6siit V.A.,
2020]; [JTro6p1t V.A., 2019]. C gpyroi CTOpOHBI, MIMEHHO YIeHBI 3aKyIIOYHO
KOMMCCUY TIPU3HAIOTCS JIUI[AMM, TIPUHUMAIONMMYU OPUANIECKN 3HAYMMble
pelIeHNsA 0 pacCCMOTPEHNY 3asIBOK U OIIpefie/IeHN ToOeaNTe A 3aKyIIOYHBIX
IPOLEAYP, T.. HOCUTE/AMY OpPraHM3ALVOHHO-PACIOPANUTE/IbHBIX IIOTHO-
MOuNIi, KOTOpbIe, HA0OOOPOT, He 0OHAPY>KMBAIOTCS Y KOHTPAKTHOTO YIIPABIIsi-
tomtero [Illypmaes II1.M., 2022].

[TocnenHsist TouKa 3peHust BHIIIAAUT Ooee o6ocHOBaHHOI. He obmaza-
I0T OPraHU3AIIOHHO-PACIOPAANTEIbHBIMY ITOTHOMOYMAMM B 3aKYHNOYHBIX
IpoLeAYpax U He ABJIAITCA B HUX JO/DKHOCTHBIMM JIIIAMY PYKOBOJUTEIb U
PabOTHMKM KOHTPAKTHOII CITY>KOBI M/ KOHTPAKTHBII YIIPAB/IAIOLINIA, @ TaK-
JKe MHUIMATOP 3aKYIKM (PYKOBOAMTEIb WM MHOE YIIOTHOMOYEHHOE JIUIIO
HIOfipasie/ieH s, B IHTepecaX KOTOPOTo OCYIIeCTB/ACTC 3aKyIIKa I KOTOpOoe

1 Cm.: mpurosop Kypranckoro ropogckoro cyna Kyprauckoit obmactu or 27.01.2020 o
memy Ne 1-22/2020 // TAC P® «IlpaBocyane» (mata obpamenus: 25.09.2023).
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obecrednBaeT MOATOTOBKY 3aKyNOYHOI fokyMeHTanym). [Ipn 6e3ycnoBHO
CYILIeCTBEHHO OPraHU3aIVIOHHOI POV OHY He IMIPYHUMAIOT Ha TOPraxX I0pu-
AMYeCK) 3HAYVMMBIX PeIleHNI, BIeKYIX opuandecKue nocaeacTsnd. dro
KacaeTcs IpefcefaTeNd U YWIEHOB 3aKyIIOYHOM KOMMCCUY, OHM YYacTBYIOT
B IPUHATUM pelIeHNit 0 BIOope MobeuTe/Ns TOProB, BIEKYIINX 0pU/de-
CKMe TIOCTIe[ICTBUA, B TOM 4IC/Ie BO3HMKHOBEHNE Y 3aKa34MKa 00A3aHHOCTHI
3aK/TIOYUTD JIOTOBOP C TTO6O€1TeNIEM TOPTOB.

OO06s3aHHOCTD 3aKa3uyMKa 3aKIIOYUTb KOHTPAKT C MOOeANTeneM TOPros
IpeycCMOTPeHa B TOCY/JapCTBEHHBIX ¥ MYHMIJUIIAJIBHBIX 3aKYIKaX, B TOM
4yCiIe B CTy4yae NPU3HAHNUA OTKPBITON KOHKYPEHTHOI IPOLieflypbl HECOCTO-
Aserica. B sakynkax nmo 3akony Ne 223-D3 o/mKHBI IPUMEHATHCA aHAO-
TMYHBIE OZIXO/IbI IPU OTCYTCTBUM OOBEKTUBHBIX OCHOBAHMWIL /I OTKa3a OT
3aK/TIOUeHNA JOTOBOPA, €C/IM B MOMIOXKEHNM O 3aKyIIKe He IPeJyCMOTPEHO
nHoe”. OJHAaKO KOMNCCHA IO OCYIIeCTBICHNIO 3aKYIIOK IIPYHUMAET pellle-
HIA KOJUIETMA/IBHO B IIPOIIEfIype OTKPHITOrO BONIeN3bABIeHNA. [onocoBanme
4JICHOB 3aKYIIOYHOI KOMICCHM B TAaKOM CITy4ae pacCMaTpUBAETCA KaK ef-
Hoe fiestHue U conditio sine qua non npuHsATOro pemenns [Ecakos I. A., 2019].

IlenecoobpasHo mpu3HaTh CyObeKTaMu HO/DKHOCTHOTO IIPECTYIUIeHUA
BCEX WIEHOB 3aKYIIOYHOJ KOMMCCUM VI MX OOJIBIIMHCTBO IIPM YCIOBUM
3aBeJJOMOTO NPUHATUA VMU HEOOOCHOBAHHOTO PelIeHNA O MPU3HAHUU T10-
OepuTenieM 1060MPyeMOro y4acTHMKA TOPrOB, @ TAK)Xe OTKIOHEHUN 3asBOK
(Hemorycke) TOOPOCOBECTHBIX YYaCTHMKOB TOPTOB.

Ecmm B nmobepie mocTaBIIMKa 3aMHTEPECOBAH OAVMH WIEH KOMUCCUY VN
VX MEHBIIVHCTBO, ero (UX) ronoc (rojoca) He ABJIAITCA JOCTATOYHBIM yC-
JIOBVIEM IPUHATHA PelleHN, a 3HAUUT, Y TAKOTO eANHOTO I0PUNYeCcK 3Ha-
YJMOTO PEIIeHNsA CYLeCTBYIOT U MHbIE IPEeANIOChUIKY, He CBA3aHHBIE C «II0-
ABITPbIBaHMEM» KOHKPETHOMY IOCTABIIUKY. B Takol cuTyalmyu OTCyTCTBYIOT
OCHOBAHMA I NIPU3HAHNUA 3aMHTEPECOBAHHBIX YICHOB KOMVCCUM JINI[AMI,
obecreyBIIMMI IIPYHATYE IOPUANYECKY 3HAYMMOTO PEIIeHN, a 3HAYUT, OHI
He OYZyT HOCUTE/IAMY IIOTHOMOYMIT JO/DKHOCTHOTO /nia (KpoMe, HaBepHOe,
CITy4JaeB OKa3aHV:A VIMU ABHOTO JIaB/IeHsI HA IHBIX He3aHTePeCOBAHHbIX Y/le-
HOB KOMMCCUY VIV BBEfIEHVA UX B 3a0/Ty>K/IeHue, KOTa IefiCTBYA TaKUX dle-
HOB KOMCCUY TEPAIOT CAMOCTOATE/IbHOE 3HAUEHE U IPUOOPETAI0T XapaKTep
IIOCPECTBEHHOTO BBIIIOIHEHN A 00'beKTUBHOI CTOPOHBI IPECTYIICHNS).

B o6mem cuTyaunu coBeplueHns NpefceaTeNeM M WieHaMM 3aKyIIOYHO
KOMICCUM JO/DKHOCTHOTO IIPECTYIUICHNA TPV IPOBENEHNN TOPTOB MBICTIN-

2 Cm.: mocranosnenne Koncrurynnonunoro Cyma Poccuiickoit @egepannu ot 23.12.2022
Ne 57-IT «Ilo pmeny o mpoBepKe KOHCTUTYLMOHHOCTU ITYHKTa 2 craTby 432, myHKTa 1 cTa-
Tbu 438, mynkra 4 craTby 445, IyHKTa 5 cTaTby 447 ¥ yHKTa 4 craTby 448 Ipakmanckoro
kopiexca Poccuiickoit @eprepaninu B CBs3M ¢ )ano60it AKimoHepHoro obuecta ”CUCTEMHBII
oreparop efuHoI sHepreTndeckoit cucremsr » // CIIC Koncymprantllnioc.

127



Poccurickoe npaBo: COCTOSIHNE, MepCriekTnBbl, KOMMEHTapun

MBI, XOTSI MX BK/IIOUEHME B KpYyT cyObekToB cT. 200.4 YK 1 co3maeT Kaxy-
IIYIOCSI KOHKYPEHIMIO O CT. 285 n 286. OfHAKO eCTb OCHOBAHNA IIOJIaraTh,
4TO HpepycMoTpeHHas B cT. 200.4 YK oroBopka, 4To CyO'beKTBI 9TOTO IIpe-
CTYIIEHU:A He ABIAITCA JODKHOCTHBIMU JINIIAMY, OTHOCUTCA KaK pa3 K TeM
CTy4asM, KOTjja 3a/fHTepeCOBAaHHbIe YWIEHBI KOMMCCHI He MOTYT 00ecIiednTh
NPUHATHASA OPUANYECKN 3HAYMMBIX PEeIIeHNIi Ha TOprax.

C momenTa BBefienuA B 2018 ropy ct. 200.4 YK nMmeeT efuHMYHbIE TIPUMe-
PBI IpUMEHEeHNA ™, ¥ IPUIMHA 3TOTO, CKOpee BCeTo, — caMa KOHCTPYKIUA CO-
CTaBa IPeCTyIUIeHNs, BKII0YAIOIIero 00513aTe/IbHYI0 KOPBICTHYIO 3a/IHTepe-
COBAHHOCTb ¥ IIPMUMHEHE KPYIIHOTO yiiep6a. [[e/1o B TOM, YTO IpUYMHEHMe
yilep6a B TaKMX HPECTYIUIEHMAX 0OBIYHO OOYC/IOBIEHO 3aBbILICHNEM LIEHbI
KOHTPAKTA, KOIYIa Ha IPMMEHEHMe y>Ke IPEeTeHIYI0T HOPMBI O IPEeCTYIIEHN)-
X IPOTUB COOCTBEHHOCTI.

3acmy)XuBaeT IOJAEPXXKM Te3UC O TOM, YTO BBINIOJIHEHUE CYObeKTaMM,
ykazanHbIMHU B cT. 200.4 YK, TexHn4ecknx pyHKIMIt Ha TOPrax gaeT UM BO3-
MO>XHOCTb COBEpPIINTb MOIICHHUYECTBO IIyTeM BBefleHVs B 3a0yKeHe
TNO/DKHOCTHOTO JIMIIA OPraHM3aluy, peaausyolero aJMIHUCTPAaTUBHO-XO-
3AJICTBEHHbIE IIOIHOMOYYA TI0 OIUIaTe 3aBBIIIEHHOJ IJeHbl KOHTpPaKTa 100-
OMpyeMOMYy «3aKyIIVKaMI» MOCTABIIUKY, YTO 0OOCHOBAHHO IIpeIaraeTcst
KBa/MpuuypoBarh TonbKo 1o cT. 159 YK [bopxos B.H., 2018]. 9to mpen-
JIOXKEeHUe BIIOJIHE COIVIACYeTCs C MO3MIIMelT BBICIIeil CyeOHOI MHCTAaHIINU O
pasTpaHNYEeHUN 3/I0yNOTPeOIeHNS JO/DKHOCTHBIMYU IIOTHOMOYMAMMY U TIpe-
CTYIUIEHUIT IPOTUB COOCTBEHHOCTH, IIPUBENEHHOI B II. 17 MOCTaHOBJIEHNA
[Tnenyma BC P® ot 16.10.2009 Nel19 «O cynebHOI mpakTuKe IO feaM O
3710yHOTpeb/IeHNN JO/DKHOCTHBIMY ITOJTHOMOYVSIMM Vi O TIPEBBILIEHNY JOTDK-
HOCTHBIX IIOJTHOMOYMIN».

B ormmune or cr. 200.4 YK BOIKHOCTHBIE NPECTYINIEHNUA, TIPEJYCMOT-
pennble cT. 285 u 286, mpeanonaraioT 0ojee MNPOKIUI CIIEKTP BO3MOYKHBIX
IPeCTYIHBIX OC/IeACcTBMII. PaHee Ha mpuMepax u3 cyfneOHOI MPaKTVKI MbI
IPOJEMOHCTPUPOBaIN npuMeHenue ct. 285 n 286 YK B cnyyasx cosepiuen-
HBIX I0JDKHOCTHBIMM JINIIAMY MaHUITY/IALIMI Ha TOPrax, MOBJIEKIINX OTPaHN-
JeH1e KOHKYPEHIUN 1 3aK/II04YeHIe KOHTPAKTOB C T000MpyeMbIMI OCTaB-
myKamu. Kak npezcrapisercs, Takue IOC/IEACTBYA BIIOTHE NPETEHAYIOT Ha
CYILIleCTBEHHOE HapyllIeHue IPaB 1 3aKOHHBIX MHTEPECOB JOOPOCOBECTHBIX
YYaCTHUKOB TOPTOB, @ TAKXKe OXPaHAEMbIX 3aKOHOM MHTEPecoB 00IIecTBa I
rocynapcTaa B cdepe 3alUThl KOHKYPEHINMM KaK KOHCTUTYLMOHHOI IIeHHO-
ctu (ct. 34 Koncturyuuu Poccun).

* Tlo maunubsiM Cype6HOrO ienapraMenTa npu Bepxosuom Cypne Poccuiickoit @enepariyn
B 2018-2022 rr. 1o cT. 200.4 YK ocy»/ieHO OJHO JMIIO U B OTHOLIEHMY ABYX NI Cy[jaMu
IpeKpalljeHBbl Jiea 110 HepeabMINTHpyomuM ocHoBaHyAM. Available at: URL: http://cdep.ru
(mata obparenns: 25.09.2023)
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Vicxopss u3 9Toro, BUAMTCSI OOOCHOBAHHON KBanmuduKanys AeiiCTBUI
JTO/DKHOCTHBIX /NI, JIOOOMPYIOIIMX KOHKPETHBIX IOCTABIVKOB Ha TOpPrax
Y YIeM/ISIOIMMX IpaBa UX JOOPOCOBECTHBIX YYaCTHUKOB, B KayecTBe IIpe-
BBILIEHNS JO/DKHOCTHBIX moiaHomounit (ct. 286 YK). OmaTta 3aBbIIIeHHON
LleHbl KOHTPAKTa 10 pe3y/lbTaTaM TAKUX TOPrOB IOMJIEXKUT CAMOCTOATENb-
HOJI OlleHKe KaK MOIIeHHN4YecTBO (CT. 159) mau Kak pacTpaTa BBEPEHHOTO
umyiectsa (cT. 160) B 3aBUCHMOCTHU OT aKTa MCIIONb30BAHMS HO/DKHOCT-
HBIM JINIIOM aIM/HJMCTPATUBHO-X03AMCTBEHHbIX IIOJITHOMOYMIA I10 OIJIaTe 3a-
BBIIICHHOI! 1IeHbl KOHTPAKTa 1000MpyeMOMY ITOCTaBIVIKY.

9To TaKXe He IMPOTUBOPEUNUT HMO3UIUY BBICIIE CyAeOHO MHCTAaHLINY,
BBIPa)KEHHON B II. 17 YyIIOMAHYTOTO IIOCTAHOBJIEHN, ITTi€ €llle CKa3aHo, 4TO
B C/Ty4asiX, KOIZIa JO/DKHOCTHOE JIMILIO0, UCIIONb3Ysl CBOY CTy)KeOHbIe TIOTHO-
MO4YVA, HapAOy C XMILEHMEM YY>KOTO MMYILECTBA, COBEPIINIO ApPYyTue He-
3aKOHHbIE JIeJICTBUSA, CBA3AHHbBIE CO 3/I0YIOTpeOIeHNeM JJODKHOCTHBIMU
IIOTHOMOYMAMY M3 KOPBICTHONM WIVM MHONM JIMYHONM 3aHTEPECOBAHHOCTI,
COflesTHHO® VIM HaJJISKUT KBa/MPUIMPOBATD IT0 COBOKYITHOCTY YKa3aHHBIX
IPeCTYIUICHNIL.

[Tony4yeHne yrnmoJHOMOYEHHBIMY IMLAMY 3aKa34MKa HE3AKOHHOTO BO3HA-
rpaXk/ieHus 3a T000MpOBaHIe HTEPECOB KOHKPETHOTO YYacTHUKA TOPIOB,
B 3aBMCYMOCTY OT MX CTaTyca B CyAeOHOI IpaKTuKe KBamupuIMpOBanIoCch
otpenbHo 1o ¢T. 200.5, 290 mnmm 291.2 VK. Korga Kpome mony4deHns He3aKoH-
HOTO BO3HATPa)k/eHVs YIIOTHOMOYEHHOE JINII0 3aKa3uyKa 0OecreunBano 3a-
K/II0YeHNe C 10001 PyeMBbIM ITOCTABIIVIKOM KOHTPAKTA 10 3aBBIIICHHOI LIeHe
Yl IPOM3BOJVIIO PAacyeThl C HUM, COJesTHHOe KBaMnUIpPOBanIoCh 10 COBO-
KYITHOCTY KOPPYIIIVIOHHOTO IPeCTYIUIEHNsI ¥ PacTpaThl MO0 MOIIEHHIYe-
CTBA B COOTBETCTBUY C IIPABWIOM, IPELYCMOTPEHHBIM II. 25 IOCTAHOB/IEHNA
[Tnenyma BC P® ot 9.07.2013 Ne 24 «O cyne6HOI IpaKTUKe 110 [iea O B3s-
TOYHMYECTBE U 00 VIHBIX KOPPYIIVOHHBIX IIPECTYIICHNAX» .

3akJiloyeHue
VlccnemoBaHle TO3BOINM/IO BBIABUTH HECOBIIAJAIOIINE TIOAXOMbI ap61/[—

Tpa)KHOI?[ n cyne6H017[ ITPAKTUKN I10 YTO/IOBHBIM J1€/1aM B TOJIKOBaHM M IIPM3HA-
KOB KapTeJld, IIOpOXXAariye pacCoryiaCoOBaHHOCTD 1 HAapYyII€HME CICTEMHDBIX

* Cm., HarmpuMep.: puroBop KyitOsriesckoro patoHnoro cysa Omcka ot 14.06.2018 1o
meny Ne 1-180/2018; anerursinmorHoe onpenenenvie Bepxosroro Cyma Pecriy6mmkn Komu ot
16.09.2019 no memy Ne 22-2195/2019; anennaunonHoe onpenenenue Bepxosnoro Cyza Peciy-
6muku Komm ot 12.03.2020 no gey Ne 22-371/2020; ane/isuyonHoe onpefeneHne Mockos-
CKOT'0 TOPOZCKOro cyfia oT 15.12.2020 o ey Ne 10-14361/2020; ane/nIAnOHHOE OIpefiere-
H1re BepxosHoro cygma Pecrrybmixn Komu ot 31.05.2021 no gemy Ne 22-159/2021 // TAC P®
«IIpaBocynme».
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CBA3€i1 3aKOHOZIATENbCTBA O KOHKYPEHIINY U YTOJIOBHOTO 3aKOHOZATENbCTBA.
Koncturynuonnst Cyn Poccmiickoit Pefepauyy pasbACHUI HEKOTOPbIE
CIIOpHBIE BOIIPOCHI CyeOHOI IPAKTUKM, HO Haubosiee OCTPBIX IIpo6/eM Impa-
BOIIPVMMEHEHN B JleflaX O KapTe/AX He PelInI.

[TocnegHue M3MeHeHMs 3aKOHOJATE/IbCTBA O KOHKYPEHLIMM, CBS3aHHbIE
C OTMEHOI KapTe/lIbHbIX MMMYHUTETOB Ha TOPrax, CO3[alOT PUCKM PACIIN-
peHMA NPAKTUKY NIPYMeHEeHNs aHTUKapTe/IbHBIX 3alpeTOB Ha TOprax B OT-
HoleHNY aPUIMPOBaHHBIX XO3AMCTBYIOIMX CYOBEKTOB, He SB/IAIOLINXCS
KOHKYPEeHTaMM, JIeICTBYIOIIMX C €JUHBIM 3KOHOMMYECKUM MHTEPECOM, YTO
B KOPHE He COOTBETCTBYeT caMoll npupope Kaprend. CKkopee BCETO, 3TOMY
CIIOPHOMY TPeHJY HOC/IeflyeT U CyAeOHasa MPaKTUKa II0 YTOTIOBHBIM JIe/IaM.

[TogmeHbl TOHATUI U IPUMEHEHNUs HeNOAXOJALIUX TI0 CBOel KOHCTPYK-
VM 3aIIPETOB MOXKHO OBUIO M30eXaTb 3a c4eT 6oJee MPOJyMaHHBIX 3aKO-
HOJZIaTe/IbHBIX MHUIVATUB, CHOCOOCTBYIOIINX ITOSB/ICHNIO HOBBIX MHCTPY-
MEHTOB IPOTUBOJEIICTBMA INPAKTMKE COITTACOBAHHOTO y4YacTHs B TOPrax
apduIMpPOBaHHBIX /NI, MAHUITY/IVPYIOIMX IIEHOM KOHTPAKTA.

YcnoxHeHMe CUCTeMBI Pery/IMpyeMbIX 3aKyIIOK, B TOM 4IMC/Ie TOsBJIeHMe
Ha CTOpOHE 3aKas3ylKa HOBBIX (YHKI[MOHA/TIBHBIX pOJIell, obecrednBaomux
OpraHM3aIMIO0 3aKYIIOYHBIX IPOLEAYp, 060CTpUIO MmpobneMy KBanmduka-
LUV TIPeCTYIIEHNI, COBEepIIaeMbIX IIPeICTaBUTE/IAMN 3aKa3uMKa Ha TOPrax.
HenobpocoBecTHble AeICTBUA YKa3aHHBIX JIUIL IO I0O0MPOBAHUIO YYaCTHM-
KOB TOPIOB HEPEIKO COfiepKaT MPU3HAKM JOKHOCTHBIX, KOPPYNLMOHHbBIX
Y MUMYIIeCTBEHHBIX ITpecTyIienuii. IlpaBonpuMeHnTenb CTaKMBaeTCA C He-
JIETKVM BBIOOPOM, KOIJIa YKa3aHHbIe IPECTYIJIEHUs HY>)KHO pasTpaHN4YiBaTh
KaK CMe>KHbIe 160 BMEHATDb B COBOKYITHOCT.

Perrenvie aTux KBamupUKauMOHHBIX IPO6IeM BO3SMOXHO € IPYMEHEHEM
npaBoBbIxX nosuunit Bepxosuoro Cyma Poccniickoit @epepanum npm ycio-
B VX PACUIVPUTEIBHOTO JIOTVYECKOTO TOTKOBAHMA.
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AHHOTaumua

YronoBHoe nNpaBoO MMEET BbICOKOPA3BUTbIN COLMANBHO-NCUXOSIOTMYECKUIA MEXAHN3M
dopMnpOBaHNSA N OENCTBUS, KOTOPbIA MOAYMHAETCS KOMMJIEKCY OOLMX 1 creumanb-
HbIX 3aKOHOMepHOCTeN. OHU XxapakTePU3YIOT, C OGHOMN CTOPOHbI, OTPaXKEHNE B CO3Ha-
HUWN 3aKOHOAATENS1 KPUMUHANNIALMOHHBIX N UHbIX HGaKTOPOB, C APYron — OTpaxeHue
B cpepe 4enoBevyeckom NCUXmMKM yronoBHO-NPaBOBbLIX CPEACTB, Npexae BCero 3anpe-
TOB W HaKa3aHWI 3a UX HapyLLEHNS, a paBHO 0OPaTHbLIN NPOLLECC BINAHUS PEe3yNbLTaToB
3TOro OTpaxeHus Ha nosegeHne nuyHocten. OT 3HaHMS, y4eTa U UCMNOJIb30BAHUS STUX
COLMANbHO-MNCUXONIOTMYECKMX 3aKOHOMEPHOCTEN B MPaBOTBOPYECKOW W NpaBonpu-
MEHUTENbHOW AeATeNlbHOCTM 3aBUCUT rybuHa NMPOHUKHOBEHUS! YrO/IOBHOIO MNpaBa B
NMCUXONOrnyeckyto cepy JIMYHOCTU U BOSMOXHOCTb MCMOJSIb30BaHUS Hanbonee LeH-
HbIX MCUXMYECKUX Ka4eCTB YesioBeka B YrofIOBHO-NPAaBOBbIX LESisX, CneaoBarefibHO, B
KOHEYHOM cyeTe, MoNb3y GYHKUMOHNPOBAHMSA YrONIOBHOIO Npaea. BaxXHOCTb NO3HaHMS
1 NCMNOJIb30BAHWNS COLMANTBbHO-NCUX0SIOMMYECKMX 3aKOHOMEPHOCTEN B YrOJIOBHOM npa-
Be 00bSICHAETCSA TakXXe ero MCTopMyeckn oOyClioB/IEHHbIM akLLEHTOM Ha MpoLeccax,
npoTeKalLWyx B NCUXMKE YenoBeka (OT cTpaxa nepepn nNpecTynHOCTbio kak dakTtopa
KpUMMHann3aumm oo ctpaxa nepen HakadaHnem Kak Coep>XXmMBaioLLLero MoTmea 1 HpaB-
CTBEHHOIO UCNpPaB/IEHNS KakK LLenu Haka3aHus). MiccnegoBaHne OCHOBAHO Ha YCTOAB-
LUIMXCS B MCUXOJSIOMMK MONIOXEHNAX O 3aKOHOMEPHOCTSX, YNPaBAAOLWMX CO3HAHNEM U
LEeATENbHOCTLIO YenoBeka. MeToon0orniyeckom OCHOBOW U3YYEeHUSI COLMAsIbHO-MNCU-
XONOrMYECKNX 3aKOHOMEPHOCTEN B YrOSIOBHOM MpPaBe BbICTYNUAN NPUHLUMNbLI OUanek-
TMYEeCKOro MeToaa no3HaHus (06 bEKTUBHOCTU M BCECTOPOHHOCTN PACCMOTPEHMUSI 00b-
eKTa, uctopmama, Bceobuieli CBSA3n SIBAIEHNI, CUCTEMHOCTM), a Takxke ObLLEeHayyYHble
(aHann3, CMHTEe3, MHAYKUVS, OeaykKuus, onucaHme, Knaccnpukauma) n YacTHO-Hayu-
Hble (CUCTEMHO-CTPYKTYPHbIN, GOPManibHO-N0MMYeCKnii, COLUOIONMYECKNin) MEeToabI
nccneposaHus. NposegeHHOE aBTOPOM MCCeaoBaHME NO3BOUIO AaTb ONpeneneHme
COLMANbHO-MNCUXONIOTMYECKMX 3aKOHOMEPHOCTEN B YrOSIOBHOM MpaBe, nokasaTb Mexa-
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HVU3M UX OENCTBMSA N UCMOMIb30BaHNS, a TakXe CO34aTb UHCTPYMEHTapuin n3MepeHus
nx peanusaumn. [na aToro 6bisv BbiSIBAEHbI ABE IPyMnbl 3aKOHOMEPHOCTEN, XapakTe-
PU3YIOLLMX COLMANBHO-MNCUXONIOMMYECKUn MexaHn3m GopMnpoBaHns 1 GyHKLIMOHNPO-
BaHWs YrofIOBHOro npaea: obuime (kak crneumduyeckoe nposiBfieHne yHUBEPCasbHbIX
3aKOHOMEPHOCTEN MCUXNYECKON AEeATENbHOCTM YenoBeka B cdepe yrosioBHOro rnpasa)
1 cneumanbHble (kak ocobble B3aMMOCBSA3M MAaCCOBOIro NPaBOCO3HAHWUS C YrOJIOBHbIM
NpPaBOTBOPYECTBOM U MPABONPUMEHEHNEM).

KniouyeBbie cnoBa

00LLLEeCTBEHHASA MCUXOJI0MUS; COUMANIbHO-NCUXOI0MMYeCKNe 3aKOHOMEPHOCTU; NMPaBo-
CO3HaHue; yrosioBHasi NoJjMTmka; CoumasibHO-NCUX0N0rn4eckne OCHOBaHUSA KpUMMHA-
mn3aumnu (oekpumMmHanusauum); counasnbHaa apGeKTUBHOCTb YroJIOBHOIO npasa.

Ansa untupoBanuns: AnppraHos B.K. CoumanbHO-NCUXonornyeckme 3akoHOMepHOCTH
B yronioBHOM npase // NpaBo. XXypHan BbicLuei wkosnbl 3koHoOMukKn. 2024. Tom 17. N2 1.
C. 133-162. DOI:10.17323/2072-8166.2024.1.133.162
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Abstract

Contemporary criminal law has a well-developed socio-psychological mechanism
of formation and action, which is subject to a set of general and special laws. They
characterize, on the one hand, the reflectionin the mind of the legislator of criminalization
and other factors, and on the other hand, the reflection in the sphere of the psyche
of people of criminal legal means, first of all, prohibitions and punishments for their
violations, as well as the reverse process of the impact of the results of this reflection
on people’s behavior. The depth of penetration of criminal law into the psychological
sphere of the individual and the possibility of using the most valuable mental qualities
of a person for criminal law purposes, and, consequently, ultimately, the effectiveness
of the functioning of criminal law, depends on the knowledge, consideration and use of
these socio-psychological patterns in law-making and law enforcement activities. The
importance of cognition and use of socio-psychological patterns in criminal law is also
explained by its historically conditioned emphasis on the processes taking place in the
human psyche (from fear of crime as a factor of criminalization to fear of punishment
as a deterrent motive and moral correction as the goal of punishment). The work is
based on the well-established provisions in psychology about the laws governing
the consciousness and activity of people. The methodological basis for the study
of socio-psychological patterns in criminal law were the principles of the dialectical
method of cognition (objectivity and comprehensiveness of the consideration of the
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object, historicism, universal connection of phenomena, system), as well as general
scientific (analysis, synthesis, induction, deduction, description, classification) and
private (system structural, formal logical, sociological) research methods. The research
made it possible to define socio-psychological patterns in criminal law, to show the
mechanism of their action and use, as well as to create tools for measuring their
practical implementation. For this purpose, the paper identifies two groups of laws that
characterize the socio-psychological mechanism of the formation and functioning of
criminal law: general (as a manifestation of universal patterns of human mental activity
in the content of criminal law) and special (these are special interrelations of social
psychology and legal consciousness with criminal law-making and law enforcement).

Keywords

social psychology; socio-psychological patterns; legal awareness; criminal policy;
socio-psychological grounds for criminalization (decriminalization); social effectiveness
of criminal law.
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BeBepeHue. lMnoresa v metoponorus uccnegosaHus

3aKOHOMEPHOCTM IpaBa, KaK BCAKME COLMaabHble 3aKOHOMEPHOCTH,
CKJIa[IbIBAIOTCA B JEATENbHOCTY VIHAVBMAYYMOB ¥ 4epe3 Hee PealusyloTCs.
[TocKO/MbKY B JIesTENIBHOCTYM U TIOBEJCHUY YelOBeKa CYI[eCTBEHHYIO POJIb
UTPAIOT IICUMXMYECKNe HMPOLeCChl, TOCTONbKY PsJ 3aKOHOMEPHOCTE IpaBa
IPOSIB/IAETCSA B BUME IICUXOTOTMYECKNX 3aKOHOMEPHOCTell 160 BKIIIOYaeT
B CBOE€ COfiep)KaHMe IICUXOJIOrMYecKyue acnekTel [AngpeeBa ['M., 2001: 6].
Oco6eHHO 9TO NpUCYLIe YTOTOBHOMY IIPaBy, KOTOpPOEe TPAAMIVOHHO VICIIBI-
TBIBaeT CYILeCTBEHHOE BJVSAHNE U NIpKAaeT OOJbIIoe 3HAUYeHEe PAa3/IMIHbIM
SIBJIEHVSIM COLIMA/IbHO-TICUXOIOTMYECKOTO TOPsAKa KaK IIPY KpUMUHAIN3a-
1y OOIIeCTBEHHO OMACHBIX [iesiHUIT (KapaTe/lbHble MPUTSI3AHMS, 0COOEH-
HOCTM MEHTA/NbHOCTY, (PAaKTOPBI COLMAIBHO-IICUXOTIOTMYECKON 3PeoCcTn
JUIs yCTQHOBJIEHN A BO3PAacTa OTBETCTBEHHOCTH), TAaK 1 IIPY peanusariy Mep
YTOJIOBHO-IIPaBOBOTO BO3/E/ICTBYSA HA JINII, X COBEPUIMBIINX (BMEHAEMOCTb
Yl HEBMEHSEeMOCTb, pasniyHble GOPMBI IICUXNYECKON aKTUBHOCTU — BUHA,
MOTUB, 11€/Ib, SMOILMN).

ITo cBOEMy cofiep>KaHUIO YTOJIOBHAS ITOIUTHKA C IIPUCYIIVMU €l MeTOfia-
MU, pelllasi BOIPOCHI IIPECTYIIHOTO ¥ HaKa3yeMOro, OXpaHbl Haynbomee BaX-
HBIX 671ar OT OOIeCTBEHHO OIACHBIX [IOCATATENbCTB, IPEAII0IaraeT TeCHYI0
BHYTPEHHIOI0 B3aJ/IMOCBSA3b OOILeCTBEHHOI IICUXOIOIMI U IPAaBOCO3HAHIA
Macc, a ¢ IPYroil CTOPOHBI — IIPaBOTBOPYECTBA U IIPaBOIPYMEHEHVA. Bbl-
CTpayMBaHMe TaKOVl B3aMMOCBA3M, IOBBIIIAIOMIEN [JEJICTBEHHOCTDb YIOJIOB-
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HO-IIPaBOBOTO BO3/IEVICTBNSA, TPeOyeT aKTVBHOTO MCIIO/Ib30BaHM KaK O0IMX
IICUXOJIOTMYECKUX 3aKOHOMEPHOCTe, TaK U Crenupuiecknx 3aKOHOMepPHO-
CTeit 00I[eCTBEHHOTO TPaBOCO3HAHNS.

Hamporus, urHoprpoBaHue 00beKTUBHBIX COLIMATbHO-TICUXOIOTTYECKIX
3aKOHOMEPHOCTe}l B IIpoljecce KPUMMHAIM3ALUU U [eKpUMUHAIU3ALUML,
HeHAMM3aUNN U IeTleHaMn3any Hen30eXXHO IMPUBOAUT K COIMAIbHBIM U3-
IepXKKaM ¥ CHIDKeHNIO 3¢ (PeKTUBHOCTH YTOTOBHOTO IpaBa. B wacTHOCTH, K
HeIIPU3HAHMIO YTOTOBHO-IIPABOBOTO 3alpeTa B OOILIeCTBEHHOM MHEHUU U
BOCHPUATUIO €T0 KaK HECIPaBEeI/IMBOIO, K COYYBCTBUIO NIPECTYIIHUKY, a HE
JKepTBe, K HaIMYUIO «MEPTBBIX» HOPM, (GOPMUPOBAHNUIO HeOBEPUs K Jesi-
TENIBHOCTM YTOJIOBHOT IOCTUIIMY, K IpeobajaHNIio CTpaxa HaJj OCO3HAHHOII
HeOoOXOJVIMOCTBIO CPefi CAeP)KMBAIOIINX MOTVBOB IIOBEJCHN.

MccnepoBanne colManIbHO-IICUXONIOTNMYECKUX 3aKOHOMEPHOCTEN VMeeT
BOXKHOE 3HAYECHVIE U [/I1 Pa3BUTIA COLVOIOTMY YTOJIOBHOTO IIPaBa, B YaCTHO-
CTY, OHM SABJIAIOTCA HEOOXOVIMOJ OCHOBOJ M3y4eHVs 00IeCTBEHHOTO MHe-
HYIA 110 BOIIPOCAM IPeCcTyIUIeHNs ¥ HakasaHus. [TonsliTky ero n3ydenns 6e3
3HAHMA COLMAbHO-IICUXOIOTMYECK/X 3aKOHOMEPHOCTEN YTOIOBHOTO IpaBa
OKa3bIBAIOTCS O€CCUCTEMHBIMU 1 OeCIIpeMe THBIMIL.

YT0O0BI JaTh MOHYIO U BCECTOPOHHIOK OLIEHKY COBPEMEHHOTO COCTOSHMSA
U TIePCIIEKTUB B3aMMOCBSI3U OOIIeCTBEHHOI IICUXOIOTUY, TIPABOCO3HAHNS U
YTOJIOBHO-IIPABOBOII IIOJINTUKY, HEOOXOMMO C(OPMIPOBATD LIETIOCTHOE TIPES-
CTaBJIeHMe O COLMATbHO-TICUXOMOTMYECKIX 3aKOHOMEPHOCTSIX, B TOM 4uCie 00
VIX TIOHATUMY, CUCTEME, BUJIAX, 0COOCHHOCTSX JIeICTBYSA B YTOIOBHOM IIpaBe, KO-
TOPBIM OTEYECTBEHHAsA HayKa ellje He pacnonaraer. JInib HeKOTopble 13 3TX 3a-
KOHOMEPHOCTeI 3aTParuBaich B paboTax, IOCBSAIIEHHBIX OTAE/IbHBIM OTpPac-
JIEBBIM ITpO6IeMaM, TaK/M KaK IIPEeCTYITHOE IIOBefIeHle 11 Pa3BUTVIe HaKa3aH,
IIPaBOCO3HAHNE Y COLMA/IbHBIN MEXaHI3M YTOJIOBHO-IIPABOBOTO BO3JE/ICTBIUA
[Copoxun I1., 1914: 113-151]; [®unanosckmit V1.I., 1970]; [Koran B.M., 1983];
[Ebpemosa I'X., Patunos A.P,, 1988]; [bubuk O.H., 2015: 38-49].

OrnpaBHOII Ujieelt HACTOsIIE CTATby ABJISIETCS Te3MC: IIPABOBOE BO3/Ieii-
CTBle, B TOM 4JCJIe 3allpeTUTEIbHO-KapaTe/lbHOTO XapaKTepa TeM CUIbHee,
4eM 6osiblile IpaBoBas (opMa BIUAET HA CO3HAHME U BOMIO MHAMBU/IYYMOB,
a 9TO JJOCTUIAETCS He TOJIbKO YPOBHEM OObeKTMBHOII 00YC/IOBIEHHOCTH CO-
Iep>KaHuA MpaBa, HO U YYETOM 3aKOHOB IICUXMKMY, 110 KOTOPBIM COJEepKaHme
IPOHMKAET B IICUXOJIOTMYECKYI0 chepy TMYHOCTU M PYKOBOAUT ee IOBe-
meHyeM. B cooTBeTCTBUM C TIOJOOHOII Mfeell YTOJIOBHOE IIPaBO, PEryImpys
MoBefleHe TUYHOCTel, MCXOOUT B CBOEM OCHOBE U3 €IMHBIX TICUXMYECKUX
IPOLIECCOB, COCTOAHUIL, CBOVICTB JIMYHOCTM U MEXAaHM3MOB IICUXWMYECKON
TEeATETbHOCTY Y€/I0BEKaA, II03TOMY PAL, LEMICTBYIOIINX B HEM 3aKOHOMEPHO-
CTell 110 CBOEII IPUPOJIE ABAETCS CrelnruecKuM IposiBIeHeM 00X CO-
L[ /JIbHO-TICYXOJ/IOTMYeCKMX 3aKOHOMEPHOCTEIA.
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Tonbko M3y4MB 3aKOHBI IICUXVUKM U TIOHMMAs CBA3€il ¥ OTHOILLEHUI, KO-
TOpbIe MOXKHO PACLIEHUTD KaK COLVAJIbHO-IICUXONIOTMYeCKEe 3aKOHOMEPHO-
CTM, MOXKHO 3aKOHOJATE/IbHO OIpPee/INTb BMEHsIEMOCTb ¥ HEBMEHSEMOCTb,
BO3PACT YTOJIOBHOI OTBETCTBEHHOCTH, (POPMBI U BUIBI BUHBI, MOTVBBI, L€/,
3MOLMH, CJIOBOM, PeIJIAMEHTHPOBATh BCe IICUXUYEeCKe aCIIeKThI II0BejeHNs,
MIMeEIoLIJe YyTOJIOBHO-TIPABOBOE 3HAYEHNE.

Vcxona 13 JaHHON METO[JO/IOTMYECKON OCHOBBI, CTIEyeT 3aTPOHYTb OJHY
0COOEHHOCTD TICUXOIOTUIECKUX 3aKOHOMEPHOCTElT B 1IeIoM. B mcuxomorn-
94eCKOl1 HayKe OTMeYaeTcs IPOTUBOpedre MeXAY CyObeKTUBHOI IIPUPOIOI
NCUXNYECKUX ABJIEHNI, OTHOCAIMXCA K BHYTPEHHEMY MUPY 4eI0BeKa, U He-
00XOIMMOCTBIO PACKPBITISI 3aKOHOMEPHOCTEI! KaK CBsi3ell, MMEILINX 00b-
eKTVMBHBII XapaKTep, T.e. CYLIeCTBYIOIINX BHE U HE3aBUCUMO OT CYO'beKTa.
CrpemiieHNe yU4eHBIX pa3pelnThb 3TO IPOTUBOpeUNe IOPOAIIIO IPOTUBOIIO-
JIO)KHbIE TOYKM 3PEHMS: II0 MHEHMIO OJHIUX JCCIENOoBaTeNnell, ICUXNIecKoe
HEIIOJB/IACTHO OOBEKTMBHBIM 3aKOHOMEPHOCTSM; Jpyrye IOIaraioT, 4YTO
IICUXMYECKOe BKIIOYEHO BO BCEOOIYI0 B3ayIMOCBSA3b ABJICHUII MaTepualbHO-
rO MUpa ¥ IOZYMHEHO 00 BeKTUBHBIM 3aKOHOMePHOCTSM [/IomoB b.®., 1984:
106-107]. Ha Hamr B3mis/, 9TM MO3ULMA HeNb3s1 aOCOMIOTU3UPOBATD U CUM-
TaTh B3aMMOMCK/TIOYAOIIVIMA.

[IpusHaTh MpaBOTYy NUIIb IEPBONM MO3ULNY — 3HAYNUT UCK/IOYNUTD BO3-
MOYXHOCTb 0000II[AI0Iero OTPaskeHMs COLMaNbHO-IICUXOIOTNIeCKUX (ak-
TOPOB B IIpoljecCe KPUMMMHANM3ALNUM U TIEeHAIN3aluy, TaK KaK yrOJIOBHOE
IIPaBO JJO/DKHO OCHOBBIBATbCA HE Ha YHUKATIbHOCTI TEX M/IM MHBIX IICUXNYe-
CKMX IIPOLIECCOB, COCTOSIHUI ¥ CBOJICTB IMYHOCTY, @ YYUTBIBaTh TUIIMYHOE U
HOBTOpSsIIOLIeecs, KaK TOro TpebyeT HOPMaTMBHOE OIOCpefoBaHye IOBefe-
HysA. OTpuljaHMe coLanbHO-IICUX0TOTNYECKIX 3aKOHOMEPHOCTEN 11 BMeCTe
¢ TeM abCOMI0TN3aL MHAVBYYAIbBHOTO CBOeOOpasus IpOTeKaHMs ICUXN-
YeCKUX IPOIeCCOB, VMHAVBYYaTbHBIX OCOOEHHOCTEI NMCUXMYECKNX COCTO-
SAHUI Y YHUKAJIBHOCTU ICUXMYECKOTO CKIaJia KaXK[O NMYHOCTH, 10 CYTH,
JIMILAET YTOJTOBHOE IIPAaBO BO3MOKHOCTY IIPENYTIPEAUTENbHOIO BO3/IENICTBISA
Ha rpaX/jaH 1 perlaMeHTal iy OOIIMX MPU3HAKOB IICUXNYIECKOTO OTHOIIEHIST
JIIA K COBEPIIAEMOMY UM O0II[eCTBEHHO OIIACHOMY JesSHUIO.

[TpusHaTh MpaBOTY TONBKO BTOPON TOYKM 3PEHMA — 3HAYUT UTHOPUPO-
BaTb CIeIM(UKY ICUXNIECKOIT AeATeTbHOCTY JINIIA, CBA3aHHON C COBeplle-
HIUEM IPEeCTYIIEHNA, B IPOLECCe MHAMBUIYANM3alyy YIOJTOBHOM OTBET-
CTBEHHOCTU ¥ HAPYIINUTb IPVHIUII CIPABEJIMBOCTH.

LlenHOCTD BUAUTCA B MHTerpauuy 3Tux nosuuuit. Kak ormeuaer b.®. Jlo-
MOB, «II0 CPAaBHEHNIO C IICUXOJIOTVEN HU B KaKOI APYTOi HayKe IIPU UCCIeN0-
BaHUU KaKoro-mm6o peHoMeHa Tak OCTPO He CTOUT 3afiadya PACKPBITh 3aKOH
Kak o0lijee 1 BMeCTe C TeM IT0Ka3aTh MMMaHEHTHOEe IIPOUCXOXKEeHIEe Pa3HO-
00pasus ero MHAVBUAYATbHBIX posBreHnit» [Jlomos b.®., 1984: 108]. s
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1e/iell YTOJIOBHO-IIPABOBOI'O BO3MENICTBUSA IPEAIIOYTUTEIbHBIM BBICTYIAeT
MHEHIE, 4TO COLVIa/TIbHO-IICUXO0/IOTNYEeCKe 3aKOHOMEPHOCTH IPOSABIIAITCA
B BUJle TeHIAECHIVI, QUKCUPYIOMMX obIee M YCTONYMBOE, HO IIPU 9TOM He
VICK/TIOYAIOI /X BAPMATUBHOCTY Y MU3MEHUYMBOCTY IICUXITYECKUX SBJICHUI.

VIMeHHO Takoe HMOHMMaHME COLVA/TIbHO-IICUXOMIOTMYECKIX 3aKOHOMep-
HOCTeJ1 JJaeT BO3MOXKHOCTD, C OJHOJ CTOPOHBI, 3aKOHOZATe/IbHO OTPa3NUTh
CBsI3aHHBIE C YTOJIOBHBIM IIPaBOM TeHAEHINMM OOIeCTBEHHON IICUXOMTOIUN
Y TIPaBOCO3HAHMSA (B YaCTHOCTM, Kacalolyecs MOCTaTOYHOCTU COIMaib-
HO-TICUXOJIOTMYeCKOIi 3peNOoCTH /ISl BMEHEHMS ¥ OTBETCTBEHHOCTY, Pa3BU-
THA IPEeJICTABIeHNA O BUHOBHOCTH), C APYTOJl — OCTaBUTb IIPaBOIPUMEHMN-
TEJII0 BO3MOXKHOCTD IIPMHATDH BO BHYMAaHME HVBUYaIbHble OTK/IOHEHNA OT
TeHIEHIVI (B 4aCTHOCTM, Kacaroliyecs 3aep>KKI B ICUXIYECKOM PasBUTHA
1o 4. 3 ct1. 20 YronoBHoro kopekca Poccmitckoit @epepanyy; ganee — YK).
Hapsany ¢ o6umMy conyanbHO-IICUXOTOTMYECKVIMY 3aKOHOMEPHOCTSAMHI B
YTOJIOBHOM IIpaBe JIeJICTBYIOT M CIel[Ma/JbHble 3aKOHOMEPHOCTH, 00YC/IOB-
JIeHHBle pas3BUTHEM U (YHKLIMOHMPOBAHUEM YTOJIOBHOIO IPABOCO3HAHUA
KakK 0c060i1 GOpMBbI 00I1IeCTBEHHOTO CO3HAHUSI.

Taxum o6pasom, cpefy 3aKOHOMEPHOCTEN, XapaKTepU3yIUX COLMaIb-
HO-TICUXOJIOTMYeCKUI aclieKT popMMUpoBaHMsA U (QYHKUVMOHMPOBAHUA YTO-
JIOBHOTO IIpaBa, MOTYT OBITH BbIJie/IeHbL: 001ue (IIpOsIBIeHIe YHUBEPCATIb-
HBIX 3aKOHOMEPHOCTel IICUXNYECKOI! IeATeIbHOCTH Ye/IOBeKa B COflep>KaHNN
YTOJIOBHOTO IIpaBa) ¥ CIlelManbHble (0COOble B3aMMOCBA3M OOIIeCTBEHHOI
IICUXOJIOTUY ¥ IIPABOCO3HAHNA C YTOJIOBHBIM IIPAaBOTBOPYECTBOM U IIPABO-
IpPUMeHEeHNEM).

[Tpexxpe moxpo6HOro! paccMOTpeHNMs 3aKOHOMEPHOCTeN KaXK0ll U3 BBI-
IeJIeHHBIX TPYIII HeOOXOVMO aTh UX OOliee ONpee/ieHe.

ITox coumanbHO-NICUXONTOTNYECKMMM 3AaKOHOMEPHOCTAMM B YTOJIOBHOM
IpaBe aBTOP CTaTbM IOHMMAET CYILIeCTBEHHBIE, YCTONYNBbIE U IIOBTOPSIO-
myecs cBsA3y (OTHOIIEHV), XapaKTepH3YIOLIe IIPOL[eCcChl, IIPONCXOAAIe B
ICUXVKe I CO3HAHWM JIIOJIeil IIO TIOBOJY YCTAHOBJ/IEHNS YTOI0BHO-IIPaBOBBIX
3aIpeTOoB U NMPAKTUKY UX Peann3alni, a TAKKe ICUXNYECKYIO 1eATeTbHOCTD
NINIIA, CBA3AHHYIO C COBepIIeHNeM IIPeCTyI/IeHN .

[TocnenHee BakHOe 3aMeuyaHUe METONOIOTMYECKOrO IMOPsAKA KacaeTcs
HEOOXOOUMOCTHI JCIIO/Ib30BATh IS IieIeVl BBIAB/IEHMUS M OIMCAHUS COLM-
a/IbHO-TICUXO/IOTMYECKMX 3aKOHOMEPHOCTE! MOHATHE «yTOJI0OBHO-IIPaBOBOE
BO3JIeIICTBUE». B OT/IM4Me OT yrOo/I0BHO-IIPAaBOBOTO PEryIMpOBaHUs MMEH-

' TIoCKOMbKY COIMa/IbHO-ICUXOIOIMYECKIME 3AKOHOMEPHOCTH, XapaKTepU3YIolye IICK-
XIYECKYIO JIeATeIbHOCTD JINIIA, CBA3AHHYIO C COBEPIIEHNEM IPEeCTYIUIeHNs, pasmnyHble Gop-
MBI €r0 IICUXMYECKOJ aKTMBHOCTU KaK IIPU3HAKM CyO'beKTYBHON CTOPOHBI — OCHOBATE/TbHO
paspaboTaHHasA B YTOJIOBHO-IIPaBOBOIT Hayke IIpo6/ieMa, aBTOP He KacaeTcs ee MofpobHee B
HACTOSILEM JICC/IEJOBAHN.
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HO CKBO3b IIpU3MY JAHHOI'O IIOHATNUA BBICBEYMBAETCA BINAHNME YTOIOBHOTO
ITpaBa Ha O6H.IeCTBeHHYIO TICIXOJ/IOTUIO M IIpaBOCO3HAaHME B Ka4€CTBE BOC-
IMNTATE/IbHO-UAEO0/IOTMIECKOI0 1 NEHHOCTHO-OPUEHTALVNOHHOI'O d)aKTOpOB,
4, C/I€JOBaTE€IbHO, OTKPbIBAETCA BO3MOXXHOCTD PACKpPbITh CYIIECTBEHHDIE,
H€06XOﬂI/IMbI€ n YCTOﬁ[‘-H/IBbIC B3aMMOCBA3UM TAaKOTO BIIMAHNA.

1. OOwWwuMe coumanbHO-NCUXONIOrMYecKue
3aKOHOMEPHOCTMU B YrOJIOBHOM npase

OJieMeHTapHas JIOTYKa IIPaBOBOTO PETYINPOBAHMSA CTPOUTCS IO IIPUYVH-
HO-C/IE[ICTBEHHOI CXeM€ «eCTI. .. TO...», IIPEIIOIATalollell CBA3b I0pU/nde-
cKkoro ¢axTa ¥ MOC/NeACTBYA, I03TOMY IIEPBUYHOE 3HAYEHIIE JI/I1 IIPAaBOBOTO
BO3JIeVICTBNS Ha YeloBeKa MMeeT 3aKOH accoluannii. B ncuxonornn mox ac-
colyanyerl HOHMMAIOT CBSI3b MEX/Y OT[eTbHBIMI COOBITUAMMU U (aKTaMIL,
OTPa’KEeHHYIO B CO3HAHMM MHAVBIA U 3aKPEIUIEHHYIO B ero mamsaTy. Cormac-
HO aCCOLMATVBHBIM 3aKOHOMEPHOCTSIM: 4eM O/myKe JPYT K APYTy COOBITHSA,
(dakTbl BO BpeMeHH, TeM BeposATHee GOPMMPOBaHIE ACCOLMATUBHOI CBSA3Y
MEX[y HMMY; 4eM OOJbllle YacTOTa ITOBTOPEHNS COBMECTHOTO ITOSIB/IEHVIS
¢dakToB, TeM OpIcTpee chOPMUPYIOTCS acCOLALINM MEXKLY HUMY; YeM Yallle B
OIIBITE BO3HMKAET TaKas CBs3b, TEM IIPOYHee CTAHOBUTCA accoryanys [bpa-
tych b.C., 2005: 112]; [Hemos P.C., 2007: 31].

Ba>kHOCTD 3HaHMS 3aKOHOMEPHOCTeV (POPMUPOBAHNSA aCCOLMALINIL CBA-
3aHa C TeM, 4TO YTOJIOBHO-TIPABOBOE BO3[EIICTBME OCYIIECTB/AECTCA depes
BbIpa0OTaHHble (HA/MYECTBYIOIVE) B CO3HAHMM TPaXKJaH aCCOLMATVBHbIE
CBA3M MEXJy IIPECTYIUIEHVEM 1 HaKa3aHJeM, IO3UTUBHBIM IOCTKPUMIHA/Ib-
HBIM IIOBEJICHNEM 1 OCBOOOXK/IEHNEM OT YTOJIOBHON OTBETCTBEHHOCTY VI €€
cmsardenyieM. OT TOYHOCTY, IIPOYHOCTY Y YCTOMYMBOCTY 9TUX ACCOIMATUBHBIX
CBsI3eil, 00YC/TOBTIEHHBIX peay3alyeil IPYHLMIIOB IIPaBOBOJI OIPeeIeHHO-
CTU ¥ CTAaOWJIBHOCTM, HEOTBPATVMOCTY OTBETCTBEHHOCTM ¥ eJVHO0Opasus
CymeOHOI MPAKTUKM, 3aBUCUT Pe3y/IbTaTUBHOCTb YTOTIOBHO-IIPABOBOTO BO3-
[eVICTBUSA: YeM OTYeT/IVBee U CTabuIbHee acCOLMaTBHBIE IIPECTABIEHNS O
HiepedHe JesTHMII IIPU3HABAEMbIX IPECTYIIHBIMY ¥ XapaKTepe MX HaKa3yeMo-
CTH, OCHOBAHNSIX OCBOOOX/IEHVSI OT YTO/IOBHOJ OTBETCTBEHHOCTY VI HaKasa-
HIsA, TeM BblIllle 3 PEeKTUBHOCTD JEVICTBIS YTOJIOBHOTO IIpaBa.

Mexxpy TeM Takue IpM3HaBaeMble MHOTMMM OTE€YECTBEHHBIMU CIIelMa-
JINCTaMM YePThl COBPEMEHHOTO YTOJIOBHOTO 3aKOHOJATENbCTBA, KaK KPUMM-
Ha/IM3al[MOHHas. M30bITOYHOCTh M YPE3MEPHOCTD CIIElMabHBIX COCTABOB,
IeHa/MM3alMOHHAsl Pa30aaHCYPOBAHHOCTb, KOHKYPEHLMsI OCHOBAHMII Jie-
HeHa/MN3aLNA, OTCYTCTBYE SICHBIX KPUTEPMEB KPYMUHAIN3ALUY i PACIIIBIB-
9aTOCTh IPAHMI] MEeX/IY IIPECTYIJICHNEM ¥ a[IMIHIICTPATUBHBIM IIPaBOHAPY-
IIeHeM, BBICOKMII AVHAMM3M YTOIOBHOTO 3aKOHOJIATe/IbCTBA, 0€3yC/IOBHO,
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CYIL[ECTBEHHO IPEISATCTBYIOT GOPMUPOBAHUIO TOYHBIX U YCTONYMBBIX YTO-
JIOBHO-IIPABOBBIX aCCOLMAINII B 001IeCTBEHHOM co3HaHMM. Kak okaspIBaer
IPOBEJIEHHBIT HAMIU COLIMONIOTMYECKUIT OTIPOC?, 60/ee M MeHee TOYHbIe U
YCTOJYMBBIE ACCOLMATVBHbIE IIOHATHS O KpyTe esTHUI, IPY3HABAEMBIX IIpe-
CTYIHBIMM J XapaKTepe VX HaKa3yeMOCTY, CYIIeCTBYIOT B OOIeCTBEHHOM
CO3HAHMY TONBKO IPUMEHNUTEIBHO K 0e3yCTIOBHBIM 3aIpeTaM, 00pasyommum
AAPO TPECTYIHOCTH, @ YeM Jjajiblile OT Hero, TeM acCoLyaluy cnabee u n3-
MEHYNBEE:

TPaAMLVIOHHbIE NIPECTYIVICHN IIPOTUB XXU3HY U 3[J0POBbS, IPeCTyIlIe-
HIS TIPOTUB HO/IOBOJ HEIIPUKOCHOBEHHOCTH 1 TIOJIOBOJ CBOOO/BI TMYHOCTHU
VI IPeCTYIUIeHNS IpOTNUB cobcTBeHHOCTN (100% pecroH/IeHTOB);

HEeKOTOpble MHbIe mpecTymieHus (ot 1 go 15%).

He6onpime acconyanyy BpI3bIBaeT y TpaXK/jaH U MOHATIIE YTOJIOBHOTO Ha-
KazaHuA: 13 13 BUIOB HaKa3aHUsA, IPELYCMOTPEHHBIX B YTOJIOBHOM KOZIEKCe
Poccun 1996 t. (manee — YK), pecrioHeHTbI BCHOMHWIN JTAIIIEHUE CBOOO/BI
(97%), mrpad (14%) u obs3arenpHble paboThl (9%). C OCHOBaHMAMM OCBO-
OOXXZIeHMsA OT YTO/IOBHOJ OTBETCTBEHHOCTM M HaKas3aHMS B OOIECTBEHHOM
CO3HAHUY ACCOLMUPYETCS: IpUMIpPeHNe ¢ moTepreBInM (61%), ycl1oBHO-/10-
cpouHoe ocBoboxzenne (45%), mommnosanue (19%) u amuuctus (12%).

ITo BBIABNIEHHBIM B pe3y/IbTaTe OIPOCa YTONTOBHO-IIPAaBOBBIM aCCOIMALN-
AM MOXKHO COCTaBUTb 06lilee MHEHNe IPaXKIaH O TOM, YTO €CThb IIPeCTYILIe-
HIle ¥ HaKa3aHue, a Tak)Ke YTOJIOBHOE TIPaBo B IieloM. [IpimueM, kak mokasasn
OTIPOC, 3TO MpefcTaBIeHne 3a 25 et fgeiicTBuA YK cylecTBeHHO He M3MeH-
noch. OfHAKO ec/u MOMHUTD O pacmupenuyn oobema YK, MOXXKHO BBIBUTD
TEHZEHIIVIO, BBIPKAIOLIYI0 00PAaTHYIO 3aBUCUMOCTD MEXXAY IPOJOIKUTENb-
HOCTBIO JieticTBMA Kofiekca 1 CTeNeHbI0 OCBeJOMTIEHHOCTH IPAXK/IaH O €r0 CO-
Tep>KaHUU: YeM [OJIbLIE NeJICTBYeT YTO/IOBHBII 3aKOH, TEM MEHbIIE Y e/IbHbBII
BeC 3HaHNUA ero Npefnycannii. Pagymeercs, Takas TeHIEHIVA HApaCTAIOLIEro
yBemdeHnA geuiyTa yroloBHO-IPaBOBOI MHPOPMIPOBAHHOCTY IPaXK/jaH
CBsI3aHA CO 3HAYMTEIbHOI AMHAMMKOI YTOIOBHOTO 3aKOHOJATENbCTBA. B 06-
I[eCTBEHHOM CO3HaHUM OTCYTCTBYeT U MHPOPMALA HACUET OOIIMX KPUMM-
HOJIOTMYeCKMX Iokasateneit [Bopounn B.H., 2022: 28-36].

B ycnoBusx BecbMa OrpaHMYEHHOTO IOHMMAHMUA I'PaKAAH COREp)KaHUA
COBPEMEHHOT'O YTOJIOBHOTO IIpaBa 3aTPYAHEHO ero (pyHKIMOHMpPOBaHUE B
IUIaHe JIeJICTBEHHOCTH NIPEeAYIIPEANTENbHBIX, @ TAKXKe Pe3y/IbTaTUBHOCTI Ka-
paTebHbIX ¥ BOCCTAHOBUTENIbHBIX YTOIOBHO-IIPAaBOBBIX Mep. TeM 6oree 4To

2B onpoce 2022 T., MOCBAIEHHOM BOIUIOIIEHNIO PA3/INYHbIX COLIMATbHO-IICUXO/IOTIYE-
CKIX 3aKOHOMEPHOCTEJ B MeXaHM3Me YTO/I0BHO-IIPABOBOT'O BO3/Ie/ICTBIUA, IPUHAN yyacTHe
300 coBepiIeHHOMETHNX POCCUSIH. [JaHHbIe B3BElLlIeHBI 110 COLMAIbHO-TeMOorpaduiecKM ma-
paMeTpaM. BO3MO>KHBI HEKOTOpBIE MOTPELIHOCTY B HaHHBIX ONPOCA, BBI3BAHHBIE BHIOOPOM
PeCIOH/IeHTOB, (GOPMYIMPOBKOIL BOIIPOCOB 1 APYIUMI OOCTOSTEIbCTBAMIL.
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pasBUTUE POCCUIICKOTO YTOJOBHOTO 3aKOHOJATENIbCTBA WJET IO IYTH BCe
6onbureit puddepeHInAnNN YTOTOBHO-IIPABOBOIO PETYINPOBAHUA M IIO-
CTPOEHUS He «MaJIEHbKOTO U )KeCTKOTO0», a «OOJIBIIIOTO ¥ MATKOT0» yrOJIOB-
HOTO Kofekca. [To9ToMy ecTb OCHOBaHME NIPEIIOI0KUTD, YTO eUIINT yTro-
JIOBHO-TIPaBOBOJI MH(POPMIPOBAHHOCTI TPXKAaH OyIeT TOIbKO HapacTaTh
II0 Mepe COXpaHeHMs JMHAMMU3Ma YrOJTOBHOTO 3aKOHOJIaTe/lbCTBA B yIiepod
€ro CTabMUIbHOCTIL.

B cBA3KM ¢ 9TMM BecbMa aKTya/lbHBIM HaIpaBJIeHMEM TOCY/apCTBEHHOIN
HOUTHKA SIB/IACTCA Pa3BUTHE OOIIECTBEHHOTO IIPABOCO3HAHNSA, BK/IIOYAs
IIpaBOBOe NHPOPMUPOBaHIE I IPAaBOBOE NPOCBelleHIe IpaXaaH. B cremm-
aJIbHO NIPMHATOM JOKYMEHTe’ B 4nciie pakTOpOB peanmsaluyl Takoi rocy-
[ApCTBEHHON IIOJINTUKY 3asIBJIEHO €€ «COOTBETCTBNUE 3aKOHOMEPHOCTSIM
PasBUTUA IPABOBOTO TOCYAAPCTBA M I'PAKHAHCKOIO OOILIeCTBa», «IOHAT-
HOCTb, JJOCTYHHOCTb U 3((EeKTMBHOCTb 3aKOHONATE/IbCTBA, €r0 aJeKBaT-
HOCTb 9KOHOMMYECKOII ¥ 00I[eCTBEHHO-IOIUTUYECKOI CUTYalluN B CTPaHe,
peanusanys B 3aKOHOJATEIbCTBE MIPUHIUIIOB CIIPABEIMBOCTI M PaBHOIIPA-
B, 00eCIIeueHNsI COOTBETCTBYA HOPM IIpaBa MHTepecaM U IOTPeOHOCTAM
Pa3IMYHBIX COLMAIBHBIX IPymI». [IpysHaBas 6e3yc/lIOBHYI0 BaXKHOCTD yKa-
3aHHBIX (PaKTOPOB, OTMETVM, 4YTO CYILECTBEHHOE 3HAueHNe B pean3alin
MHQOPMAIVIOHHOTO U I[eHHOCTHO-OPMEHTAIVIOHHOTO BO3JEiCTBUA IpaBa
yMeeT TaKXe IOHMMaHNe psfia COLMATbHO-IICUXOMIOTNYECKNX 3aKOHOMEp-
HOCTeI1, XapaKTepyU3YIOIINX BO3MOXHOCTY 4e/IOBeKa B BOCIIPUATUY U YCBOE-
HJM, B TOM YJIC/Ie IIPaBOBOI MH(pOpMaLyn.

C OfIHOJI CTOPOHBI, C/IeAYeT YYUTHIBATDb 3aKOH MEPIIEIIINI; €T0 CYTh B TOM,
4TO IPOLIECC BOCIPUATHUA Pa3BUBAETCA B BUJie Ilepexofia oT H6ojiee ob1ero un
abCTpaKkTHOTO K 6ojiee KOHKpeTHOMY 1 AnddepeHIpOBaHHOMY IIPeNCTaB-
nenuio o siBnenuu [Jlanre H.H., 1893: 32]. Coo6pa3sHo 3101 3aKOHOMEPHOCTH
IIpolLiecC IPaBOBOTO MPOCBelleHNs U MHPOPMMPOBAHUA TPAXIAH JODKEH
OCYILIeCTB/IATBCA IOC/IENOBATE/IbHO Y INITAHOMEPHO, HaUMHAsA C IPUOOLIeHNA
K OOIIeNPUHATHIM HOPMaM, IIPAaBUIAM M IIEHHOCTAM Ha YPOBHE JOLIKOJIb-
HOTO 11 Ha4a/IbHOTO 00pa3oBaHus, Yepes oOydeH1e OCHOBaM IIpaBa Ha JTare
OCHOBHOTO 11 CpefiHero o6uiero o6pasoBaHysA 1 MPOAO/DKAA B Ja/lbHeTIIeM
HOBBIIICHNEM YPOBH I0PU/IYECKOI TPAMOTHOCTY HaCeJIeHVS 10 MeCTY yue-
ObI MM PabOTBHI, BIVIOTD [IO PAaCIIPOCTPaHEHMsI IPOTrPaMM JOIOTHUTEIbHOTO
IIPaBOBOrO 00pa3oBaHusA B3pOCIbIX. OCOOEHHO 3TO KacaeTcs YrOJTOBHOTO
IpaBa, TaK KaK peaj3alys ero OCHOBHBIX IPeAINCAHUII He IIpeAIo/araeT
VHCTUTYTA IPEACTABUTENbCTBA.

* Cm.: OCHOBBI rocyiapcTBeHHOI monnTuky Poccnitckoit @epeparun B chepe pasBUTHA
IpaBOBOII TPaMOTHOCTH ¥ IIPaBOCO3HaHMA rpaxaaH (yTB. [IpesupgenToM Poccyn 28.04.2011
Ne IIp-1168) // CIIC Koncynsrant ITmoc.
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OrTcrofa 1 3aKOHOMEPHOCTD: YeM 6osiblire MHGOpMaLNy O IpaBe, TeM IIOf-
poOHee 11 TeTanbHee MOHSTHE O €T0 COIEPXKaHNM B 0011leCTBEHHOM CO3HAHU,
TeM pe3y/IbTaTiBHee ero QyHKImoHnpoBaHue. OfHAKO HAlll OIIPOC IIOKA3aJl,
49TO 96% PEeCIOHIEHTOB HE CTaJKMBAJIVICh CO CIELVaIbHbIM YTOJIOBHO-IIPA-
BOBBIM MH(GOPMUPOBAHIEM; OHY MIOTYYM/IN SMINPUIECKYI0 MHGOPMALIVIO O
TeX VIV MHBIX aCIIeKTaX yTOJIOBHOTO IIpaBa: U3 CPEICTB MAacCOBOI MH(OpMa-
it — 19%, u3 cobcTBeHHOTO OnbITa — 2%. C APYroil CTOPOHBI, HeIb3s1 He
YYUTBIBATb VI 3aKOHOMEPHOCTD, XapaKTepU3YIOIYI0 CYO'beKTUBHbIE BO3MOX-
HOCTY BOCIIPUATYS U YCBOeHMsI MHPOPMALIMHA, B TOM YMCIIe IIPABOBOIL.

B onpepeniennu ontuManbHOrO COOTHOIIEHMsI 00beMa ITPaBoBoi MHOP-
Maluy U CIocoOHOCTel! YeloBeKa MoIe3eH 3aKOH XMKa, BBIPaXKAIoIyii 06-
IYI0 3aBMCYMOCTb BpeMeHV peakIVy OT KOMMYEeCTBA VI CIOKHOCTY ajbTep-
HaTMBHBIX BapMaHTOB: YeM MHOTOOOpasHee BapMaHTHI BbIOOPa, TeM 0Oorblie
TpebyeTcss BpeMeHU AJIs IPUHATUA pelleHnsA. B cooTBeTcTBUY € 9TOI 3aK0-
HOMEPHOCTBIO BpeMsA peaKLMM YBeINYMBACTCA B 3aBUCUMOCTI OT KOJMde-
cTBa MH(pOpMaIY, KOTOPYI0 Heo6XomuMo 06paboTaTh, YTOOBI IIPON3BECTI
cootBeTcTBYyOIYIO peakiyio [Hemos P.C., 2007: 468].

[IpuMeHNTENIBHO K YTOJIOBHO-IIPAaBOBOMY BO3[EIICTBUIO 3HAYEHME ITO
00111ell IICMXOMTOTNYECKOl 3aKOHOMEPHOCTY BBIPAXKAeTCsI B Psifie aCleKTOB.
Bo-mepBbIX, B CATyanuy 4pe3MepHON KPUMMHAIM3AUNMN ¥ M3OBITOYHOIO
KOHCTPYVMPOBAHNS CIIEIVa/IbHBIX YTOIOBHO-IIPAaBOBBIX HOPM 00IleCTBEHHAs
XKV3Hb IIPEBpaIlaeTcs B JTAOMPUHT YrOJIOBHO-IIPAaBOBOIO PeTryIMpPOBAHIS,
3aIlyTaHHBI HaXke IJIA CrenyuanucToB. HemapoM B JOKTpMHE ¢ KaXKIBIM TO-
JIOM pacTeT 4MC/I0 MyOIMKaLif, TOCBAIEHHBIX Ipo6eMaM pasTrpaHNde s
COCTABOB IIPECTYIJICHUII I KOHKYPEHIIMM YTOTTOBHO-IIPABOBBIX HOPM. B ¢Bs1-
3V C 9TUM BIIOJIHE BO3MOXKEH POCT YNUC/IA IPECTYIIICHWIT 13-3a I0PUNYeCKIX
oMOO0K, KOTOpbIe, 110 00IeMy IIPaBUIY, He BIMAIOT HA OTBETCTBEHHOCTD.
V3BecTHO: 4YeM 6OsIbIIIe 3aKOHO/ATe/Ib KPYMMHAIN3UPYET JesTHIIT, TeM Ooree
HeOoIIpe/ie/IeHHBI ¥ PaCIIBIBYaThl TPeOOBaHNA YIOJIOBHOTO 3aKOHA K ITOBe-
[EeHNIO TPaKIaH B MacCOBOM OOIIeCTBEHHOM CO3HaHUM, U TeM Ooree Hes-
¢$deKTMBHBIM CTAaHOBUTCS YTOJIOBHO-TIPaBOBOe Bo3felicTBue [babaes M. M.,
[TymoBoukuH 10.E., 2016: 424-425].

Bo-BTOpBIX, B Ipoliecce IPaBONPUMEHEHMs IIPOMCXOAUT CBOErO pofa
«eCTeCTBEHHBII 0TOOp» Hambojee >KU3HECIIOCOOHBIX YTOTOBHO-IIPABOBBIX
HOPM, B TO BpeMs KaK MHOTUE Y3 HUX OCTAIOTCS Majo BOCTPeOOBaHHBIMU
IIPaKTUKOI MM BOBce MepTBbIMM [babaes M., ITynoBoukns 0., 2010: 4-10];
[Kapasaesa 10.C., 2022: 69-79]. B-tpetbux, fanpHermas guddepeHumanys
YTOJIOBHO-TIPaBOBOTO PETryIMPOBaHNA B CBeTe OTMEYEHHOJ IICHMXO/IOTMYe-
CKOJI 3aKOHOMEPHOCTH JIeTIAI0T 3a/jady YTOJIOBHO-IIPaBOBOT0 MHPOPMMPOBa-
HVIA TPX/JaH TPYLHO BBITIOTHIMOIL.

[TosTomy ¢ mosuuuy Ha3BaHHOM COLMAIbHO-IICUXOJIOTMYECKON 3aKOHO-
MepHOCTY OOJIbIIVie COMHEHVS BBISBIBAET 1[e/IeCOOOPA3HOCTD JajIbHENIIIero
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YCIOXXHEHUsA CUCTEMbI YIOJIOBHOTO IIpaBa, B YaCTHOCTHU, IIyT€M BBEJEHUA
KaTeropyy yTOJOBHBIX IPOCTYIIKOB ¥ PacCIIMPEHNA IIePeYHs NHBIX MEpP yTO-
JIOBHO-IIPAaBOBOT'O XapakTepa, paspabOTKM CUCTEMBI PErMOHaTIbHOTO YIo-
JIOBHOTO 3aKOHOJIATe/IbCTBA, PUKCAIVY OT/E/TbHBIX MHCTUTYTOB YTOIOBHOTO
IIpaBa Ha YPOBHE CAaMOCTOATENbHBIX 3aKOHOB, YTO IIPEJIaraloT HEKOTOPbIe
crreramuctel [Cxpumyenko H.10., 2018: 85-90]. Hanpotus, 1o ybex/eHnio
aBTOpa HACTOsAIIEl CTaTbl, YTOJIOBHOMY 3aKOHOJIaTe/IbCTBY HEOOXOAMMO pe-
HMINTENbHO IPUJATh PEBEPCUBHOE HaIlpaBJIeHME Pa3BUTHA, IIPEAIIOarallee
[eKpUMMHAIN3ALVIO PsAZa HOPM 06 OTBETCTBEHHOCTH 3a IPECTYIICHNs He-
OOJIBIION M CpefHeil TSXKeCTY; VHTeIPalMIo M YKPYIIHEHUe YrOJIOBHO-IIpa-
BOBBIX IIPEJIIMCAHNI, NIPEX]Ie BCETO, 3a CYET OTKa3a OT KOHCTPYMPOBaHUA
OOJIBIIIOTO YNC/IA CIENMATbHBIX NPY HAIMYMK OOIIMX HOPM; COKpalleHue
BUJIOB YTOJIOBHBIX HaKa3aHUIL, KaK B X OOILeil CIICTeMe, TaK U B KOHKPETHBIX
CTaTbAX, a TAK)Ke YMeHbIIIeHNe BApUAaTUBHOCTY caHKumit [Jlomamenko H.A.,
2021: 33-48].

B0O3MOXXHOCTM TUINYHOTO 4Y€IOBEYECKOTO CO3HAaHMA, Ha KOTOpble B
IPUHIUIIE ¥ JO/DKHA OBITh paccyMTaHa CUCTEMa YTOTOBHO-IIPAaBOBOIO BO3-
mericTBYS, TpebyeT 6amaHca MEX/Y 0ObeKTUBHOI HOTPEOHOCTHIO B YTOMTOB-
HO-TIPaBOBOJI 3all[ITe BHOBb BO3HMKAIOUINMX OOIIECTBEHHBIX OTHOIICHMI
u puddepeHIManyM YTONOBHON OTBETCTBEHHOCTV, C OFHOJ CTOPOHBI, U
CYOBEKTUBHBIMY CIIOCOOHOCTSIMU YeJIOBEKa B OPMEHTUPOBAHNMU B 9TON CH-
creMe — ¢ apyroit’. He OyzeT mpeyBenueHneM cKas3arh, 4TO AEICTBYIOIAsA
CHCTeMaA YTOJIOBHOTO IIpaBa 3aMbIC/IOBATA laXKe I JOKTPUHAIBHOIO U IIPO-
(beccroHaNbHOTO IIPaBOCO3HAHMSA, HU TOBOPS YXKe O IPAaBOCOSHAHUM Cpei-
HeCTAaTUCTUYECKOTo 4yenoBeka. OO 3TOM TOBOPAT MHOTOYNC/IEHHbBIE CIIOPBI
YYeHBIX U IPAaKTUKOB Ha KOH(PEPEHIVAX, KPYI/IBIX CTONAX, B HAYYHBIX TPY-
JaX, eKETOHO pacTyIuil IlepedeHb NocTanosIennii [Inenyma BepxosHoro
Cyna Poccmitckoit @epepanuy, a Takke KOMMYECTBO KBalM(UKAIVOHHBIX
omm6oxk [ITymosoukns 10.E., 2020: 43].

Pasymeercs, 11 pe3y/nbTaTMBHOTO MHGOPMAIVIOHHOTO U LIEHHOCTHO-O-
PUEHTAIIMOHHOTO BO3JEVICTBYA YIOJIOBHOTO IIpaBa HENOCTAaTOYHO TOIbKO
COOTBETCTBYIOLIEN TOCY[JapCTBEHHO IOJIUTUKM PasBUTHUA IPAaBOBONM TIpa-
MOTHOCTH ¥ IIPAaBOCO3HAHMA IPAXK/aH 10 IPUHIMITY «CBEPXY-BHM3». Hy>XHO
IIOMHUTD, YTO TIO3ULMA TOCYJaPCTBA O 3allpelleHUN [eAHUI, O Mepax yro-
JIOBHOJI OTBETCTBEHHOCTH 32 UX COBepIIeHNe, 00 OCHOBAHUAX CMATYCHUA
¥ OCBOOOXKJIEHV OT YTO/IOBHOI OTBETCTBEHHOCTM M HaKa3aHMA TeM JIydlle
TOBOIUTCA [0 CBEIEHUA IPAXXJaH U CTAHOBUTCA HEOTHEM/IEMbBIM 3/IEMEHTOM

* TIpu upe3aMepHOIl aOCTPAaKTHOCTY TPaXk/jaHe He IOJIMYT, Yero OT HUX XOTAT, OYAYT He-
U36eXHBI IPOOTIEMBI C IIPABOBOII ONPee/IeHHOCTIO 3aIpeTa, a Py U3/INIIHEN OfPO6HO-
CTH ¥ IeTaJIbHOCTH TPaKfIaHe He CMOTYT YCBOUTD TPeOOBaHMIT 3aKOHA.
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UIX IIPAaBOCO3HAHV, 4YeM OOJIbllle CTeNeHb ee COOTBETCTBUSA OObEKTUBHBIM
KPVMMIHAJIBHBIM YTPO3aM U COLIMA/TIbHOI CIIPABEINBOCTH.

B myrane 061MX COVIaIbHO-IICUXOIOTMYECKIX 3aKOHOMEPHOCTEN BaXKHO,
YTO «IIPABOBbIE€ YCTAHOBKM HAaXO[ATCA B TECHON CBA3YU C MPENCTABIECHUAMMI
VH[IUBUYYMOB O COLIMa/IbHOI CIIpaBeIIMBOCTY; O0JIee TOro, MMEHHO Ha OC-
HOBe CYOBEKTMBHBIX OL[EHOK CTEIIeHM) ee peay3aluy, HallpyMep B paMKax
(YHKLIMOHMPOBAHNUA IIPABOBON CUCTEMBI, OHM, KaK IPaBUIO, U GOpMUpy-
IOTCA: YeM BbIIIE OL€HKA CIIPABEIMBOCTY IIPAaBOBOM NPOLENYPhl U IIPUHSA-
TBIX PEIIeHNI, TEM BBILIE YIOBIETBOPEHHOCTD Y€/I0BEKA CBOMM COLIMA/IbHBIM
B3aJIMOJIEVICTBIIEM B IIPefie/iaX 3TOM CUCTeMbI, BbIIIe TOTOBHOCTD COOMIOATh
3aKOHBI, JIEMOHCTPMPYs 3aKOHOIOC/YIIHOe ToBefeHme» [Tuxommpos 10.A.,
Cy6anosa H.B., 2017: 181].

Paccyxpas o 6amaHce MeX/y CTaOMIBHOCTBIO M IMHAMMKON YTOTOBHO-
IO 3aKOHOJATE/IbCTBA U CBA3AHHOM C Hell MHTEHCHMBHOCTBIO IIOTOKA IIPaBO-
BOJI MH(MOpMaIY, C/IeAyeT YIIOMSIHYTh 3aKOHOMEPHOCTD IICUXOIOTMYeCKON
nHepTHOCTH. Ilof MHepLel MBIIIEHN S TIOHMMAeTCA OfHO M3 CBOVICTB 4e-
JIOBEYECKOVI IICUXMKMN, KOTOPO€ BbIpa)kaeTcsA B TOM, YTO CO3HAHME Ye/IOBEKA
9aCTO MOAYMHAETCA CUJIe IPUBBIYKIL.

Kax u B o607t gpyroit cdepe, MHEPLA MBIIIJIEHNA MMeET IIIIOCHL Y MU-
HYCbl B M€XaHM3Me YTOJI0OBHO-IIPaBOBOro BO3zeiicTByA. C OHONM CTOPOHBI,
3TO CBOJICTBO IICUXVKM IIOMOTaeT 4e/IoOBeKy CPOpMMPOBATb ¥ COXPAHUTD
IPUBbIYHOE ITIOHMMAaHME TOTO, YTO €CTh IIPECTyIJIEHNE ¥ HaKasaHue, a, Clie-
IOBATE/IbHO, BBIPA0OTATh IIPUBBIUKY K IIPaBOMEPHOMY ITOBefieHNI0. B pakyp-
Ce 9TOTO CBOVICTBA IICUXMKY OOJIee MojIe3eH CTaOVIIbHBIN YTOJIOBHBIN 3aKOH,
KOTOPBIVI B CUJIY CBOErO IIOCTOSHCTBAa (POPMUPYET B CO3HAHMM TMIHOCTEN
YCTOMYMBOE IIOHATHE O KpyTe IPECTYIIHbIX NeAHNI M XapaKTepe UX HaKasy-
emoctu. Kpome Toro, nHepuusa 1 KOHCEpBATU3M MBILIEHNS CTY>KaT OCHO-
BOJI BOSHUKHOBEHUSI MPABOBBIX Tpaauiuii u ooprdaes [[lapropopckuit M.[I.,
2004: 108]; [bubuk O.H., 2017].

C mpyroit CTOpOHBI, HEOCTATOK MHEPLIY MBILUIEHN B TOM, YTO OHA AB-
JIIETCS Cepbe3HOI IIOMEXO0li Ha Iy TH 3aKOHOJATENbHOIO peOopMIpOBaHNS,
TaK KaK CO3HaHME MHIVBUYYMOB C 3a/IEP>KKOII IEePEKII0YaeTCs Ha IPaBo-
Bble HOBOBBefeHUs1. OCOOEHHO, eCc/iM OHM He MMEIOT IOf cOo00iT JOMKHOM
00BeKTUBHOI 06yc1oBIeHHOCTH. HetapoM, Kak OKa3bIBaeT Hallle COLMOIO-
TMYEeCKOe VICCTIefJOBaHIe, OCHOBHOII Y/Ie/IbHBII BeC B 00IIeM IpefiCTaBIeHNN
rpakKiaH 00 yrolIOBHOM IIpaBe 3aHMMAIOT TPAAMIIMOHHBIE 3allpeThl M HaKa-
3aHI:A, 2 BCe OCTa/JbHble MHOTOYVC/IEHHbIE acIeKTbl YTOJIOBHO-IIPABOBOIO
cofiep>KaHMs HEIOCTaTOYHO OTPA’KEHBI B 00IIeCTBEHHOM CO3HAHM.

9TO MOATBEP)KAAET 3aKOHOMEPHOCTb IHEPTHOCTY O0IIeCTBEHHOTO, B TOM
9JIC/Ie IIPAaBOBOTO CO3HAHNA, KOTOPYIO yaadHo Bbipasun A.JI. Kopobees, ro-
BOPsA, 9TO «C KaKUM TPYHOM OOIIeCTBEHHOEe IIPaBOCO3HAHME CBBIKAETCA C
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MBICTIBIO O HEOOXOIVMOCTY YCTAHOBJIEHNS YTOTIOBHO-IIPABOBOTO 3aIpPeTa, C
TaKVM Xe TPYIOM OHO U PacCTaeTcA C IpeAcTaBaeHreM 00 ONpaBIaHHOCTI
ero coxpaneHus Brpenp» [Kopobees A.J1., 2019: 87].

C uHepuMelt MbIIUIEHN HAIPSMYIO CBA3aHA 3aKOHOMEPHOCTb COLIMATIb-
HOJ CTepeoTMNM3ALNM, VIMEILas Ba)KHbIE COLMATbHO-IICUXOTIOTNYEeCKNe
acIeKThl B cepe yroloBHO-IIPAaBOBOTo Bo3zielicTBuA. [IoHATHE «CTepeoTHIN»
CBA3BIBAETCA B COLMAIBHOI ICUXO0Ioruu ¢ Y. JIunnmMaHoM, KOTOPbIii oIipefie-
JTIAI7TL €70 KaK YIOPAJOYEHHBIe, CXeMaTUYHbIE, JeTEPMIHMPOBAHHbIE KY/IbTY-
poit «06pasbl» MUpa B CO3HAHUM YeTOBEKA, KOTOPbIe SKOHOMAT €TI0 YCUINsA
IIpY BOCHPUATUM C/IOXHBIX COLIMAIbHBIX 00'bEKTOB, 3aLIMIIAIOT €r0 LeHHO-
CTH, TIpaBa ¥ NO3ULVM, GOPMUPYIOT MPUBLIYKY U Tpaguuuy [JInnnman Y.,
2004: 108]. B coBpeMeHHBIX OIpefie/IEHNAX COLMATIbHOTO CTEPEOTHIIA OH Xa-
paKTepuayeTcs Kak 0co60e 001IeCTBEHHO 3HaYMMOe 00pa3oBaHye CO3HAHUA
VI IOBEJIEHN A, B KOTOPOM IIPOAYLIMPYeTCs IPUBBIYHBIN (I1a6/I0HHBIN) 06pa3
VIX OTHOILIEHNA K TOJ W/IM VIHOI Ku3HeHHoN cutyanym [Cyxoponbckas H.IL.,
2009: 1].

EcTb ocHOBaHMe TOBOPUTH O IPAaBOBBIX CTEPEOTUIIAX KaK O COLMAJIb-
HO-TICMXOJIOTMYeCKUX (peHOMEHaX U KOMIIOHEHTaX IPaBOCO3HaHMA. B dact-
HOCTH, B 001I[eCTBEHHOM IIPaBOCO3HAHNM HAa OCHOBE COL[MA/IBHOTO OIIBITA 1 C
IIOMOLIIIBIO0 Pa3/IMYHBIX MCTOYHNKOB MH(OpManny GOpMUPYIOTCS TPajiuLiy-
OHHbIe, TUIIMYHbIE U YIPOIEeHHbIE MIOHATUA O IPEeCTYIIEHUM, IPeCTYIHU-
Ke I YTOJIOBHOM HaKasaHMM. Uepes sTu yroloBHO-IIPaBOBbIE CTEPEOTHUIIBI B
o611ecTBe U3 IIOKOJIEHN A B IIOKOJIEHNE TIepefjaeTC MHPOPMALUN O TOM, YTO
ABJIAETCA NPECTYIIEHMEM U KaK OIIACHO €ro COBEpLIaTh, I OJHOBPEMEHHO
OCYIIECTB/IAETCA KOHTPO/Ib HaJ| IIOBENEHMEM YETOBEKa.

YIIOMAHYTHIN BbIlIE COLMONOIMYECKNI OIPOC MOKA3bIBAET: CTEPEOTUII-
HOe IIOHATYE O IPeCTYIJIEHNY CK/IafIbIBAeTCs B 0OIIeCTBEHHOM CO3HAHMM Ha
OCHOBE «YHUBEPCA/IbHBIX» IPECTYIUICHNII IIPOTHUB TMIHOCTI ¥ COOCTBEHHO-
ctu (100% pecrioH/IeHTOB), a IOHATIE O HaKa3aHUM — Ha OCHOBE JIMIIEHNS
cBo6opsI (97%). CreoBaTebHO, CTEPEOTHII IPECTYIIHOTO B 00I[eCTBEHHO
IICUIXO/IOTMY 3a/JAeTCsI TPAAMIMOHHBIMM U 0€3YCIOBHBIMY YTOJIOBHO-IIPABO-
BBIMI 3allpeTaMM U, IJIABHBIM 00pa3oM, Hamboree ONMacHBIMM HOCSTaTeNb-
CTBaMM Ha JIMYHOCTb U COOCTBEHHOCTb, KOTOPbIe IPECTYNHBI Py TI0O0M
COLIMA/IBHOM CTpoe (TaKuMM Kak yOMIICTBO, IpUUYMHEHNE OIIACHOTO Bpena
3[I0pOBbIO, U3HACWIOBaHMe, XullleHns:A). [10aToMy B 0OIeCTBEHHOM CO3Ha-
HIU CYLIeCTBYeT BBICOKMI «CTaHAAPT» IPECTYIIHOTO, a, OTCI0Aa, ¥ JOBOIbHO
OIIACHBIIT «0Opa3» MPeCcTyIHUKA.

[TockonbKy CKBO3b IPU3MY JAHHBIX CTEPEOTUIIOB IMYHOCTY OCYILECTBIA-
I0T CAMOKOHTPO/Ib 11 OLI€HMBAIOT T€ M/IM MHbIE YTOIOBHO-IIONUTUYECKIE pe-
HIeHN, 3aKOHOMATE/b I0/KEH IIOHMMATD PAJ, COLMATbHO-IICUXOIOTMYECKNX
3akoHOMepHOCTell. [lepBuyHas u Hambomee INTyOMHHAsA ICUXONIOTMYECKas
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peakuys rpaXk/iaH Ha YCTaHOBJIEHME YTOTIOBHO-IIPAaBOBOTO 3aIlIpeTa 3aBUCUT
OT TOTO, HACKO/IBKO COIVIACYeTCs 3alpeliaeMoe IOBeeHNe CO CTepPeOTUIIOM
IPeCTYIHOrO ¥ 00pasoM HpPeCcTYIHVKA, CIOKMBIIVIMICSA B OOIeCTBEHHOM
cosHaHuy. [loaTOMY 4YeM pmajblle IO YPOBHIO OOIIECTBEHHON ONACHOCTY
BHOBb KPUMMHA/IM3VIPyeMoe fiesiHie OTCTOUT OT «CTaHAApPTa» IPeCTYIIHOTO,
TeM OneHee 00pa3 NMpeCTYIHMKA B OOIIECTBEHHOM CO3HAHUM M, CIEflOBa-
TEeJIbHO, MEHBbIIIEe CTETIIeHb KapaTeIbHbIX IPUTA3aHNI TPA>KJaH OTHOCUTE/IBHO
9TOTO JIETHUA.

AKTYalIbHOCTD JJAHHOJ 3aKOHOMEPHOCTY OCOOEHHO BO3pacTaeT B YCIIO-
BUSAX HEOOOCHOBAHHON KPUMMHA/IN3ALVMY, TIPY KOTOPOIl IPeCTyIUICHUAMNI
NPU3HAIOTCS JesHUsI, KOTOPble OObeKTUBHO IO 9TOTO «HE MOTATUBAIOT» U
BOCIIPMHMMAIOTCS B 0011IeCTBe TepIyMOo 1im 6e3pasmnyHo. B o6ijecTBeHHOI
IICUXOJIOTMY 9TO IIPOM3BOMUT IIPOTUBOIIONIOXKHBIN 3PPEeKT — IPecTYIHUK
U3 37I07ies1 IIPeBPaLaeTCs B )KEPTBY, a YelOBeKa, IOIaBIIero 07, YTOJIOBHOE
Ipec/iefloBaHe 10 TAKVM CTaThsIM, 0011ecTBO OOJIbIIIe JKajleeT, YeM OCY>Ka-
eT [Koran B.M.,1985: 25]. Bo3aMokHasi pacipoCTpaHEHHOCTb TaKMX CITy4aeB
B IIPaKTVKe YTOTTOBHOTO 3aKOHOTBOPYECTBA CIOCOOHA Pa3MbITh COLIMA/TbHbIE
CTE€PEOTHIIBI O IIPECTYIUIEHNN KaK Haubosiee OIIaCHOM OTK/IOHEHUY, CTePeTh
B 00I11eCTBEHHOM CO3HAHUV TPAHNUIY MKy IPECTYIIHBIM /1 HEIIPeCTYIIHbIM,
a, B KOHEYHOM CUeTe, 3aKOHOMEPHO IIPUBECTI K 00€CLIeHVBaHWIO YTOTIOBHOTO
3aKOHa B I71a3ax obmectBeHHoro MHenus [Kanunyc O.C,, 2018: 42].

Kak oTmeuaercs B counonorny, GpyHKIMOHA/IbHOE Ha3HAUYEHE COLVATIb-
HOTO CTePeOTHUIIA COCTOUT B TOM, YTOOBI (heHOMEHOIOTMYECK TTOIIPU30BATh
B IIPOTYBOIIOJIOKHBIX 00pa3ax CTOPOHBI COLMAIbHOTO IPOTUBOPEYMS, IICK-
XOJIOTMYeCKY MOOM/IN30BaTh Ha €T0 pas3pelleHye CU/Ibl Y9aCTHUKOB COIa/Ib-
Horo nporiecca [Ocumnos I.B., 1998: 538]. IloaTomy emie ogHa Ba>kHasA QYHK-
VISl YTOTIOBHO-IIPABOBOTO CTEPEOTHUIIA OOIeCTBEHHOTO CO3HAHNA COCTONUT B
TOM, YTO OH BefleT K MO/IAPU3ALMN IPaX/JaH Ha 3aKOHOIOC/TYIIHBIX U IIpe-
CTYIIHMKOB ¥ 00pasyeT MeXIy HUMU COLVATbHO-IICYIXO/IOTYeCcKit 6apbep,
HeoOXOIVIMBIIL /IS TOTO, YTOOBI IPEIIATCTBOBATD IPECTYITHOMY IIOBEJIeHNUIO.

ITox mcuxonornyeckuM O6apbepoM ITOHMMAKOT BHYTpPEHHee MPeIsTCTBIE
IICUXOJIOTMYIECKON MPUPOfbI (HexXenaHue, 60sI3Hb U T.I.), MeIIAlollee Yeo-
BEKY YCIEIIHO BBIIIOJIHUTD OIpefie/ieHHble feiicTBusA. CosfaBaeMblil CTe-
pPeoTUIHBIM 00pPa3OM HpPECTYIHUKA IICUXOJIOTMYECKUIl 6apbep yCUImMBaeT
BHYTpPEHHME IIepeXVBAHNA YeIOBEKa: CTPAX ¥ TPEBOIY Ilepef; BO3MO>KHBIM
HaKasaHVeM, YyBCTBO BUHBI U CThIfIa ITepey] 00I[eCTBOM 32 BO3SMOXKHOE ITpe-
CTYIIHOE IIOBEJIeHNe.

[ToporoBoe 3HayeHyUe TAKOTO COLMA/TBbHO-IICUXOMIOINYECKOro Oapbepa
3aBJCUT OT TOTO, YTO TOCYAAPCTBO OOBABIIAET IPECTYIUICHMEM: YeM BBIIIe
YPOBEHb 001IIeCTBEHHOI ONTACHOCTY JIesTHIISA, @ BMECTe C HUM J KapaTelTbHbIX
HNPUTSI3aHUI HaCeJIeHNsI, TeM BbIIlle IOPOTOBOE 3HAYEHE COLIMATbHO-ICUXO0-
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JIOTMYeCKOro 6apbepa; 0 Mepe YMEHbIIeHVsI YPOBHs 00IeCTBEHHOI orac-
HOCTH [eSAHNI YMEHDBIIAETCA CTENEHb MIX MOPAIBHOTO OCY>XXEHNA, C/IE0OBa-
Te/IbHO, TOHVKAETCS IIOPOTOBOE 3HAueHMEe COLMAIbHO-IICUXOIOTMYEeCKOTro
6apbepa Ha yTH K npectymieHnio. [To obmemy npaBuy, 4eM BBIIIE COLM-
aJIbHO-IICMXOJIOTMYeCKII 6apbep MeX Yy 3aKOHOIIOCTYIIHBIMY Y CKIOHHBIMU
K NIPeCTYIUIEHNIO TPaKlaHAMM, TEM peXXe COBEPILIAIOTCA NPECTYIUIEHNs, 110-
CKOJIBKY Ji/IsI €TO IIPEeO0JIeHNS Ye/IOBeK JO/DKeH 00/1aiaTb 60/iee yCTONIMBLI-
MU COLIMaIbHO-OMAaCHBIMM KauyeCTBaMMU.

Ho y 3T0it 3aKOHOMEPHOCTM €CTb 0OpaTHasA 3aBUCUMOCTb: C OHOI CTOPO-
HBI, YeM BBIIIIe TaKOI 6apbep, TeM Ipollie YAep>KUBaTh IPakKiaH OT COBepllle-
HIA IIPECTYIUIEHUIT; C APYTOIl, TPy/IHee BO3BPAljaTh X K HOPMa/IbHOM XKU3HU
HoC/le OTOBITVSI HaKasaHus. Y /NI, epecTYNMBIINX Yepe3 Ooee BHICOKMI
COIM/IbHO-TICUXOJIOTMYeCKIIT Gapbep JUIsl COBEepIeHNs IPeCTYIJIEHN, KaK
IIPaBIJIO, BBIIIE CTeIleHb KPYMIUHOT€HHON fiedopManyy («4eM BBIIIEe TIOPOT
BBIXOJIa, TeM 0OJIbllle TOPOT BXOAa»). Pecormannsarius B 3HaYUTE/IbHOI CTe-
IIEHV OCJIOKHAETCA VM COLMAJbHOM peaklyell, CKIOHHO! K HaBeIIVBAHUIO
«JIeBUAHTHBIX SP/IBIKOB», «KJIEJIMEHUIO», «HAKIeVBAHMUIO OTPULIATETbHbIX
J1e116/10B» Ha IPaBOHAPYIINTENIEN, YTO MOXKET IIPUBOANUTD K VX M3O/IALVMN OT
OCTaJIbHBIX YIEHOB 001IeCTBa, BBI3bIBATD YCHUJIEHVE OTK/IOHSAIONIETOCs II0Be-
IEeHNA, IOPOX/ATh PELNIUBI3M U, B KOHEYHOM CUYETE, YBENMYNUTD IPECTYII-
Hoctb [Komnes 10.10., 2016: 6-14].

[TosTomy onTumanbHasA MOJENb YTOIOBHO-IIPABOBONM ITOIUTUKY JIOJIXK-
Ha BBICTPaMBaTh COLMAIbHO-IICUXOJIOTMYECKIIT 6apbep Tak, YTOOBI OH ObLI
TPYAHO MPEOJOIMMBIM IPENATCTBMEM Ha IIYyTU COBEPILEHNA IPeCTYIIeHNS
U JIETKO MPEOONMMBIM Ha IIyTU pecolyaan3aliy NI, X COBEpPIIMBIINX.
[TosTomy BakHOe 3HaueHMe uMeeT npuHATHE DefepanbHOrO 3aKOHA OT
06.02.2023 Ne10-P3 «O npobaunn B Poccuiickort enepanym»’, BCTYIMBIIe-
ro B cuny ¢ 01.01.2024.

B moxTpmHe oTMevaeTcs, YTO 110 THOCEOTIOIMYECKOil IIPUPOJe COLMAIIb-
Hble CTEPEOTUIIBI MOTYT OBITh KaK MCTVHHBIMH, TaK ¥ JIOKHBIMIE; A TI0 COLIM-
A/IbHOJI HAaIlpaBJIEHHOCT) — KaK IIPOIPEeCCUBHBIMY, TAK ¥ pPeaKLVIOHHBIMMU.
[TosTomy B poliecce KpMMMHANM3ALNUY T€X VIV VHBIX JeAHIIT 3aKOHOJATE/Ib
He JO0/DKeH HaXONUTHCA B IUIEHY COLMATIbHBIX CTEPEOTUIIOB U OBITH 3a/10K-
HVMKOM HEKOMIIETEHTHOCTM OOIIeCTBEHHOTO MHEHM B BOIIPOCAX YTOIOBHO
MO TUKIA.

Bo-nepBbIX, yTO/IOBHO-IIPABOBOJ CTEPEOTUIl €CTh YCTOMYMBLBIN U YIPO-
I[eHHbI1 00pa3 MpecTyIUIeHNs U IPeCTYIIHMKA, B TO BpeMs KaK COLMANb-
HO-KPVMJHOJIOTMYeCKasi IeVICTBUTENBHOCTD, 00YCIOB/IMBAOLIAsl YTOJIOBHOE
IIpaBo, BeCbMa M3MeH4NBa 1 MHOroobpasHa. [loaToMmy 3ayacryio crepeoTul,

> CIIC Koncynprant ITmoc.

147



Poccurickoe npaBo: COCTOSIHNE, MepCriekTnBbl, KOMMEHTapun

B TOM YIICJI€ CBA3AHHBIN C IOHMMAaHMEM TOTO, YTO €CTh IIPECTYIIEHNE U Ka-
KOe JlesHye UM JO/DKHO IIPU3HABATbCA, B CUIY IIPUCYILIEN eEMY PUTUTHOCTH
OTCTaeT OT MEHAILENCA COLMATbHONM KU3HNU. «3aKOHOJATE/Ib HE MOXKET I
He JO/DKEH TAHYTbCA B XBOCTE OOIECTBEHHOTO IpaBoco3HaHuA» [Kopobe-
e A.J1., 2019: 85].

Bo-BTOpBIX, 061leCTBeHHOE MHEHUe 00 YTOIOBHOM IIpaBe MOXeT COfep-
KaTh MCKAKEHHbIE ¥ JlaXKe JIOKHbIE CTEPeOTUIIbl, Tpebyrolue KOppeKTH-
poBKM 1 (HOpMMPOBAHUA HEOOXONMMBIX cTepeoTnmnos. Hampumep, omacen
PacIpoCTpaHEeHHBIN B 0011IeCTBEHHOI IICYIXO/IOTUY CTEPEOTHII 3aBBIIICHHBIX
OXXMJIAHUI OT IPUMEHEHNS YTOIOBHO-IIPABOBbIX CPEJICTB, CY>KAIuil CyOb-
eKTUBHOI OCHOBOI (POPMMPOBAHNUA PENPECCUBHON YTOTOBHOI MOTUTUKIL.
Hamr ompoc BBIABMI HaM4Me YrOJIOBHOTO IPAaBOLEHTPU3Ma B OOIIECTBEH-
HOM CO3HaHMM: Ha BOIPOC, KaK ITIABHBIM 00Pa3oM CiIefyeT IPOTUBOEN-
CTBOBaTb HEIIPAaBOMEPHOMY IIOBEIEHIIO, 68% PECIIOH/IEHTOB OTBETUIN, YTO
IIOCPENCTBOM YTOJIOBHOJ OTBETCTBEHHOCTH, M TONBKO 32% 03aJadnINCh BO-
IIPOCOM 00 OITACHOCTY TAKOTO TIOBEIEHNA.

B mporiecce yromoBHO-IIpaBOBOTO BO3JENCTBUA, OCOOEHHO B IIIaHE Iie-
Ha/MM3aluy, CIeflyeT IPUHUMATh BO BHUMaHMe 3aKOHOMEPHOCTD 3aBUCUMO-
CTU MEXJy YPOBHEM MOTUBALIUM ¥ YCIIEITHOCTbIO PENIEHN MOBEJEeHYECKIX
3ajjad. 371ech NeliCTBYeT TICMXONOrMdecKuii 3akon Vepkca-Jlofcona, KoTo-
pblil YTBEPXK/IA€T, YTO IO Mepe yBeIMYEHUA MHTEHCUBHOCTU MOTUBALIM
KayeCTBO JEATENTbHOCTU M3MEHACTCSA MO KOJIOKOTOOOpasHON KpUBOIL: CHa-
Jajia MOBBIIIAETCH, 3aTeM, IOC/Ie TIepeXofja Yepe3 TOUKy Hamboree BHICOKMX
IIOKa3aTe/eNl yCHEeIHOCTY JIeATENbHOCTH, IOCTENEHHO IOHVDKAEeTCA. Ypo-
BEHb MOTUBALUM, IIPY KOTOPOM JE€ATEIbHOCTD BBIIIOTHAETCA MaKCUMA/IbHO
yCIIeLTHO, Ha3bIBaeTcs ontumMmyMoM MoTuBanym [@pecc I1., IInaxe K., 1975:
119-125]; [J/TomoB b.®., 1984: 113]. 3aKOHOMEPHOCTH ONITUMAIBHOI MOTHBA-
VM B YTOTIOBHOM IIpaBe MPOAB/IAETCA B CIEYIOLIeM: IO0OHO TOMY, KaK He-
JIOCTAaTOYHO CTPOTOe HaKa3aHMe paccmab/aeT IpecTyIHNKA M IPOBOLUPYeT
HOBBIe ITPECTYIIIEHN, TaK U Ype3MepHO CypOBOe HaKa3aHMe 03/100711eT ero
Y TOJIKAE€T K HOBBIM IIPECTYTI/IEHUAM.

OTO MUIIb HEKOTOPbIE 13 OOLINMX 3aKOHOB IICUXMKI U COIMATbHO-IICUXO-
JIOTMYeCKVX 3aKOHOMEPHOCTEN, 63 3HaHUA KOTOPBIX HEBO3MO>KHO ITPaBUIb-
HO HAacCTpOUTb 6a30Bble apaMeTPbl CUCTEMbI YTOIOBHO-IIPAaBOBOTO BO3JIeli-
CTBUA.

2. CneuunanbHbie coLuUanbHO-NMCUXOJIOrn4yecKue
3aKOHOMEpPHOCTMU B YrOJIOBHOM NnpaBe

ITo BHyTpeHHEN NMPUPOJE YTONOBHO-IIPABOBOE BO3MIENICTBIE — 3TO OCO-
6oe IICHXO/IOrnYecKoe BIMAHNE Ha CO3HAHNUE U BOJIO IMYHOCTEN, KOTOpOe
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HOAYVHSETCS, IIOMVYMO OOLIVX, I HEKOTOPBIM CIIelaIbHbIM 3aKOHOMEepPHO-
CTAM. DTV 3aKOHOMEPHOCTH XapaKTepU3YIT 0COObIe CBA3M MacCOBOTO IIpa-
BOCO3HaHMV C IPOIeCCaMyl YTOJIOBHO-IIPAaBOBOTO HOPMOTBOPYECTBA U IIpa-
BOIIPVIMEHEHNSI.

CrenyasibHble COLMATbHO-IICUXONOTMYECKIe 3aKOHOMEPHOCTY QYHKIIN-
OHUPYIOT B TECHOJT B3aMMOCBSI3U MEX/Y c000i1 1 6071ee 001MMY 3aKOHOMEP-
HOCTSIMM KaK IIPOBOJHMUKY, Yyepe3 KOTOpble PEry/IATUBHAsL SHEPIMsI YTONIOB-
HOTO IIpaBa BO3JEVICTBYeT Ha MHAMBUAYYMOB, HO B LIeJISIX UX BBIABICHVS U
aHa/IM3a OHM MOTYT OBbITb ITOZIpas/ieieHbl Ha 6ojiee yacTHbIe rpymnibl. Obmasn
¥ MICXOIHAsI 3aKOHOMEPHOCTD 37IeCh COCTOUT B TOM, YTO O0I[eCTBEHHAs [ICK-
XOJIOTHsI, BK/II0Yasl IPaBOCO3HAHNE TPaXk/laH, — sIBJIeHVe MHOTOII/TAHOBOE 1
pasBUBaOIIeeCs, IOITOMY Pe3y/IbTaTUBHOCTD YTOJIOBHO-IIPAaBOBOTO BO3JIel-
CTBMSI 3aBUCUT OT CTEIIEHY VX COOTBETCTBMUSA APYT APYTY KaK B KaUeCTBEHHOM
(C TOUKM 3peHNsI yTOTOBHO-IIPAaBOBOTO COJIeP>KaHNA), TaK U KONMMYECTBEHHOM
11aHe (C TOYKY 3peHNs 00'beMa Y pelpecCUBHOCTIA).

2.1. 3aKOHOMEPHOCTU NCUXOCOLNANIbHOIO BO3A,ENCTBUSA
YroJioBHO-NpaBoOBbIX 3aMpeToB

JlaHHbIE 3aKOHOMEPHOCTY IPM3BaHbI I0Ka3aTh, YTO COLMAIbHO-TICUXOIO-
rideckuit 3¢ PeKT, Ipou3BOAVIMBIN Ha I'pak[aH YCTAaHOBJIEHMEM 3aIPETOB,
HaXOJUTCA B CYLECTBEHHOI B3aMIMOCBA3M C COfIEP>)KaHMEM CaMUX 3aIIPETOB.
9TO CBA3aHO C TEM, YTO YTOJIOBHO-IIPABOBbIE 3aIpeThl QYHKIVIOHUPYIOT He
B 6€3BO3/IYIIIHOM IIPOCTPAHCTBE, HE B BaKyyMe COIMA/IbHON >KU3HIY, @ OTpa-
XKAIOTCS B O0IECTBEHHOI IICUXOIOTNH, B KOTOPOII Y>Ke CpOpPMIPOBAHBI LIeH-
HOCTHbBIE OPMEHTALINY, YYBCTBA U TPAJULINN YIEHOB COLIMYMa.

B yronosroM npase CyIeCTBEHHYIO POJIb UTPAXOT UCTOPUYECKN CKIIAJIbI-
BaloIecs B 0OLIeCTBEHHOM CO3HAHUM MOPA/IbHO-HPAaBCTBEHHbIE ITOHATIA
OONBIIMHCTBA O KoOpe M 37Ie, IUIOXOM ¥ XOpPOILIeM, IPaBeJHOCTI VIIN Tpe-
XOBHOCTY, CIIPaBe/I/IMBOCTY ¥ HECIIPABEIIMBOCTI MOCTYIKOB, OOLIPEHNN
u HakazaHuu. [Ipe1omMssach B 00BEKTUBHBIX YCIOBUSAX COBPEMEHHOI SKM3HU
1 TOTPeOHOCTAX TPaKIaH B OXpaHe VX MHTEPeCOB OT 0OIIeCTBEHHO ONACHBIX
NOCATATENbCTB, IAHHBIE MOHATUA MPUOOPETAIOT 3HAUYeHNe HEeMOCPENCTBeH-
HO-COLMaIbHBIX KapaTe/IbHbIX IPUTA3AHMIA.

YpoBeHb TaKMX MPUTSA3AHMIT 3aBUCUT OT BOCHPUATUS OOIIECTBEHHBIM
CO3HAHMEM TeX MM MHBIX 1[eHHOCTel, KOTOpble HapylalTcs. TaKoBbI 11eH-
HOCTY CBOOOJIBI, COOCTBEHHOCTM, Ye/IOBEYeCKON XXVU3HM U T.1. OHM HeoiMHa-
KOBO BOCIIPMHIUMAIOTCSL B pa3HO€ BpeMs U pasHbIMM MHAVBUAYYMaMHu. 10T,
KTO BBICOKO LIEHUT CBOOONY, BCerAa OyfieT >KAaTh MHOTOTO OT OCYAapCcTBa
B 4acTy ee oxpaHbl. IlosTomy, pemrasg BOIpocC O NMPU3HAHUM Te€X MM VHBIX
IesHUI IPeCcTYITHbIMI Y HaKa3yeMbIMM, 3aKOHOZATE/b JO/DKEH OCHOBBIBATh-

149



Poccurickoe npaBo: COCTOSIHNE, MepCriekTnBbl, KOMMEHTapun

Csl KaK Ha OO'beKTUBHBIX QaKTOpax KPYMMHAMIU3ALMU 1 HEeHAMN3aLNA, TaK
VI YYUTBIBATh HEIIOCPECTBEHHO-COLMa/IbHbIE KapaTe/lbHble IIPUTIA3aHNUA KaK
¢dakTop 06IeCTBEHHOI IICUXOIOrMY U IIpaBoco3HaHysA. OT 3Toro Oypmer 3a-
BUCETDb COLMA/TbHO-TICUXOIOIMYecKit 9(pPeKT KpMMMHAIN3aLNN.

B 3TOI1 3aBUCMMOCTY NPOCIIEKNBAETCA 3aKOHOMEPHOCTb: IO3UTUBHBIN
CoIManpHO-TIcuxonorndeckuit addext xkprmuHamusanuu (06IIeCTBEeHHAsS
HOJI/iep>KKa 11 JOOPOBOIBHOCTD COOIIOfIeHNsI) BO3PACTaeT B Mepe, B KOTOPOIt
YTOIOBHO-TIPABOBBIE 3aIIPeThl COITIACYIOTCA C JIEVICTBUEM MHBIX, ONpefens-
IOLIMX YeloBeyecKoe IoBefieHre (GaKTOpPoB (COIManbHO-9KOHOMUYECKIX,
MOpaIbHO-3TN4YecKNX). Hao6opoT, ecmum OTCyTCTBYeT UX JO/DKHAs COILM-
aJIbHO-KPUMMHOJIOTMYeCKasi 00YC/IOBIEHHOCTb U 3aIpeThl VIMEIT IIPOU3-
BOJIBHBII XapakTep, BO3PAaCTaeT HETaTMBHBIN IICUXOTIOTMYecKuii 3 dexT,
IeTepMVHMPYIOLINIT He TOMBKO OTTOP)KEHMe 3alpeTOB, HO U aKTUBHOE CO-
NpPOTUBJIEHNE MM. JTO BBIHYXKHAeT IOCY[JapCTBO IIOCTOSHHO HAapallyBaTh
IPUHYANTETbHbIE Mepbl 00eCIiedeH s TAKVIX 3aIIPETOB, 4TO elle Oo/Ibllle yBe-
NMYMBAET HeTaTUBHbIE SIBJIEHUsI B 00IIeCTBEHHON mcuxonoruu (mpeobmana-
HIle CTpaxa HaJl yBa)KeHIEM K YTOJIOBHOMY 3aKOHY, ITOfJaB/IeHIe COLMaIbHOM
aKTVBHOCTY U OTPaHMYeHVe CBOOOJIbI YeTIOBEKA).

[ToaTomy, kak Bepro muiet A.JV1. Kopobees, «yronoBHO-IIpaBoBOIi 3ampeT
OIIpaBJiaH JIMIIb TOTZIA, KOTZa 001eCTBEHHON IICYXOJIOTHE Y IIPaBOCO3HAHM-
eM Ta MM IHasi Pa3HOBU/IHOCTD OTK/IOHSIOIIETOCs TIOBeeHNs BOCIPUHIMA-
eTcA Kak TpeOyolllas ee yrolmoBHON HakasyemocTi» [Kopobees A.J1., 2019:
84]. B mporjecce ycTaHOBJ/IEHN A YTOJIOBHO-TIPABOBBIX 3aIIPETOB BaXKHO TAKXe
YYUTBIBATDh, YTO OOIeCTBEHHAs IICUXOIOTYs — sIB/IeHJe HEOJHOPOLHOE, B
Hell TPOSIB/IAETCS IICUXOJIOTVSI Pas/lIMYHbBIX COLMAJBbHBIX T'PYII M OOI[HO-
creit. Kpome Toro, pasnmuynbiM cdepam 0611ecTBEHHOI SKM3HN COOTBETCTBY-
I0T pas/IYHble BU/bI 00IIeCTBEHHO ICYXO/IOrVM (9KOHOMIYeCcKasi, IIOJINTH-
JyecKas, J[yXOBHO-HPaBCTBEHHas).

CregyeT OTMETUTD ellle OfHY 3aKOHOMEpPHOCTH: 4eM IIype COLuanbHas
cdepa mposiBreHns 0611eCTBEHHO OIIACHOTO ITOBEEH s, TeM O0/ee BHICOKMIT
YPOBeHb 0011[eCTBEHHOI TICYXO/IOTUY U CO3HAHUSA C/IeflyeT YUUTHIBATh 3aKO0-
HOZIaTeso0. B mpoliecce KpMMUHAMM3ALUN [eAHUA, OXBATbIBAIOIIETO IMINPO-
KM COIMaIbHbII KOHTEKCT, He0OXO/[IMO VICXOUTD U3 OLIEHKY CIIPaBeIINBO-
CTHU YTOJIOBHO-IIPABOBOTO 3aIlpeTa B CO3HAHMY OO/BIINHCTBA TPaXKaH; IpU
KPUMMHAIN3ALNN JIesTHVIS], 3aTParuBalolero y3Kyo 06/1acTb 001ecTBeHHO
JKU3HU (IIPeCcTyIUIeHNs], CBsI3aHHbIe C HapYIIeHMeM CIIelia/IbHbIX IIPaBuUI),
3aKOHOJaTe/Ib NO/DKEH ONVPAThCs Ha 00IeCTBEHHOE MHEHME OIIpefie/IeHHOM
COLIMA/IbHOM I'PYIIIIBL.

B npotusnoM cnydae, kak otmedaror 10.E. Ilynosoukun n M.B. BascyHm,
«yTOJIOBHO-TIPAaBOBOE BO3/IEIICTBIE OKA3bIBAETCS B HEKOEM COIVAIbHO-TICH -
XOJIOTM49ecKoM Bakyyme. PopManbHO ¥Mesl BIIOJIHE JIETMTUMMHBIN CTaTyc,
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(baKTIYeCKN OHO He HaXOAWUT IOAJEeP>KKM y OObUIMHCTBA YWIEHOB POCCUIL-
CKOTO 001IIeCTBa, CTAHOBACH, TAKNM 00pa3oM, CabbiM 1 Hea(h(HeKTUBHBIM B
npolecce cBoeil peammsanun. [logo6HOe XapaKTepHO MIMEHHO /I CTy4aeB
HETOHVMaHMA O0IeCTBOM MM HETIPUATHA M TeX UJiell, KOTOpble «HaBA3bI-
BAIOTCA» €MY CBEpPXY 3aKOHOJATe/eM, HO He MMEIOT HOJIep>KKM Ha YPOBHE
obmectBeHHON ncuxonorvn» [ITynoouknn I0.E., baBcyn M.B., 2018: 183].

AHanusupys WJONIOTMYECKYI0 OCHOBY YTOJOBHO-IIPAaBOBOIO BO3JIeli-
ctBusd, V.A. KosayeHKo mopdyepKknBaeT 3aKOHOMEPHOCTb BBIABIEHMA KaK
MO>XXHO OOJIBIIIETO YNMC/Ia TOYEK CONPUKOCHOBEHMSI BHYTPUITUIECKNX (HpaB-
CTBEHHO-TICHXOJIOTMYECKNX) ¥ BHEIIHNUX, B TOM YMUC/Ie YTOJIOBHO-IIPaBOBBIX
PEery/IATOPOB, KOTOpas 3aK/II0YAeTCsA B TOM, YTO «eC/IM BHEIIHME KOPPeKTH-
pymouye GpaKkTopbl AEICTBYIOT B OJHOM HAIllpaBJIeHUM C BHYTPEHHEN pery-
NAIMeN 3THOCA, COBIAJIAIOT C Hell, TO MHOTOKPAaTHO BO3PacTaeT HPAaBCTBEH-
HO-TICYIXOJIOTMYeCKIIT 00befMHAIOMINI IOTEHIINA, IIPY KOTOPOM BO3HIKAeT
HeoOXof[MasA yperyMpoBaHHOCTb OTHOIIEHMII BHYTPU 3THOCA 1 3a €TO IIpe-
fenmamiu.... B Tex MOBOMBHO YaCTBIX CTy4asX, KOTZla BHEIIHee BO3JeEICTBUE
HapyIIaeT yYKa3aHHYI TApMOHUIO, BHYTPEHHASA OPraHMYeCKas pPery/AIisa
3THOCA B CIWJTy IPUCYIETO €My MMMYHHOTO MeXaHNM3Ma CO3/laeT IIPOTUBO-
meiicTBUe BHelHelt Koppekunn» [Kosauenko J1.41., 2008: 24].

Ocoboe MecTo cpeay 3TUX COIMANIbHO-IICUXOTOTMYECKUX OCHOBAaHUI
KPYMMHA/IN3ALMM 3aHMMAIOT MOpa/bHbIe (3TMYECKIe) HOPMBI 1 3aIpeThi’.
OHM BHYTpeHHe CBA3aHbI C YTOJOBHBIM IIPaBOM, IOCKOJBbKY BBIPAXKalOT
POLICTBEHHbIE eMy Mziey (0 TYMaHHOCTM U CIPaBeIIMBOCTH), IO3TOMY B TOJI
Mepe, B KaKoll MOPa/JIbHO-HPaBCTBEHHbIE YCTOM OOIeCTBAa BOIUIOLIAIOTCH B
YTOJIOBHOM IIpaBe, OHU 00eCIeuNBaloT 00IIeCTBEHHOE COIIAcHe C ero Tpeho-
BaHMAMU U UX COLIMATIbHYIO TIOJIEPKKY.

BakHoe creficTBME 3THX 3aKOHOMEPHOCTEN B TOM, YTO OOBEKTUBHO 00-
YCTIOB/IEHHBIE YTOIOBHO-IIPABOBbIE 3aIIPEThl BOCHPUHMMAIOTCA 00IIeCTBeH-
HBIM CO3HaHJMEM HEIOCPEeICTBEHHO 4Yepe3 MX COLMAIbHBII MEHTAaIUTeT U
JKMI3HEHHDII OIBIT, 4, 3HAYUT, B OONIbIIEN Mepe OPraHNYHO, 4eM (OopMab-
HO, TTyTeM X oduIianbHOro omyb6nukoanusa. CregoBaTenbHO, IPUHINAI
«HEe3HaHMe 3aKOHAa He OCBOOOXKZAeT OT OTBETCTBEHHOCTV» Ipuobperaer
peanbHbIi XapakTep. OTciofa — 4eM 60/Iblle YTOJIOBHO-TIPABOBbIE 3aIIPEThI
COOTBETCTBYIOT OO'beKTVBHBIM COLMA/IbHBIM JA€BUALIUAM, TEM JIeTde OHU yC-
BaMBAIOTCA IPpaXk/JaHAMI 1 CU/IbHEE BIMAIOT Ha UX BOMIO U CO3HAHME.

¢ Pe3y/bTaThbl OIPOCA POCCHUAH O MOPa/IbHO-HPABCTBEHHbIX [IPUHIUIIAX, IPOBEJEHHOTO
BIVIOM B 2022 r., TOKa3bIBAIOT POCT PO/IY MOPA/IbHBIX HOPM B POCCHIICKOM o61mecTBe. CM.:
MopanbHblit TOBOPOT. PoccusiHe Bee 4allje CKIOHSIOTCA K MHEHMIO, YTO MOPaIb HETIOAB/IACT-
Ha BpeMeH, 00s13aTe/IbHa K VICIIONHEHMIO U HY)KAAeTCs B 3allyTe rocygapcrsa. Available at:
URL: https://wciom.ru/analytical-reviews/analiticheskii-obzor/moralnyi-povorot (gara o6pa-
menus: 08.02.2023)
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B pycne BblfieZIeHHBIX 3aKOHOMEPHOCTEN 3ac/Iy>KMBaeT BHUMAHUA W[
CO3JaHNA MHJEKCa STUYHOCTY IIPaBa U CBA3AHHBIX C HUM MHIVKATOPOB, I10-
3BOJISIIOIIVX COIOCTABUTDL 3TMUYECKME INPeNCTaBAeHUs] COBPEMEHHOTO POC-
CUIICKOTO 001[ecTBa C COfiep)KaHMeM IOPUANYECKMX HOPM, MMEIIUX MO-
panbHble OCHOBAHMA M 3TUYECKYI0 Harpy3sKy — HPaBCTBEHHO-OLIEHOYHBIN
KOHTeHT. COOTBETCTBEHHO, Y€M Xy>Ke OTHOLIEHE I'PaXkKiaH K TOV MU MHOM
IOPUANYECKOl HOpMe C MOPa/IbHO-HPaBCTBEHHBIX IIO3ULINIA, TeM HIDKe 3Ha-
YeHMe MHJEKCa ee TUYHOCTM 1o 1mkase oT 1 go 10 [Bunorpapmos B.A., Jla-
puuen A.A., 2022: 4-23]. [IpyMeHNTEeIbHO K YTOIOBHOMY IIPaBy TaKye VMH-
AMKATOPBl MOTYT BBIP@XKaTbCs B OOILIECTBEHHON OLIEHKe CIPaBeIMBOCTU
IPU3HAHMA T€X VU VIHBIX JeAHUI IIPECTYIIHbBIMY, YCTAHOBIEHHbBIX CAaHKLIMIA
Yl Ha3HaYeHHBIX HaKa3aHUII 3a X COBepIlIeHMe, 11e/1ecO00pasHOCTI 00CTOs-
TE/IbCTB, VCK/TIOYAIONINX, CMATYAIOIINX, OCBOOOXK/JAIOIINX OT YIOJIOBHOI OT-
BeTCTBEHHOCTU M HaKa3aHUs.

B pamkax ykasaHHOTO paHee OIpoca HaMu OBLIO IIPOBENIEHO CpPaBHEHMe
HO3MILIMM 3aKOHOJaTe/sA 00 YpOBHe OOIIeCTBEHHOI OITACHOCTY PsAfa AesSHUI
C YY4eTOM CTPOTOCTY CAaHKIMII 33 X COBEpIIEHNE 1 0OIIeCTBEHHbBIX OL[eHOK
OITACHOCTY OTJENbHBIX MPECTYIJIEHUI, KOTOPOE BbIABUIO BE€ TEHJEHIVN:
1) coBrageHue B OOJIbIIEN YaCTM NMPECTYIUIEHNII IPOTUB IMYHOCTY U CO6-
crBeHHOCTH (B yacTHOCTH, crareir 105, 111, 112, 115, 116.1, 126, 127, 131,
132, 158, 159, 161, 162, 163 YK) — 84% pecrioOHIeHTOB; 2) pacXoXX/ieHIe 10
Py IIpecTYIUIeHNI IPOTHB FOCYapCTBEHHOM B/IACTH (B YaCTHOCTH, CT. 285,
285.1, 286, 289, 290, 292, 293 YK) — 75% pecnoH/IeHTOB MeIOT O0jiee BbICO-
K€ KapaTelbHble IPUTA3aHNUA.

2.2. 3aKOHOMEpPHOCTN MOTUBALMOHHOMN cdepbl
Yros1I0BHO-MpPaBOBOro BO34,eNCTBUSA

YronoBHO-IIpaBOBbIe 3aIPEThl, OIOCPEAYIOIe OXPaHWUTEIbHO-IIPenRy-
IpefuTeNbHY0 (PYHKIVIO YTOTOBHOTO IIPaBa, Halle/IeHbl Ha TO, YTOOBI chop-
MMPOBaTh ¥ 00€CIeYNTh MOf YTPO30il HaKa3aHVs AEICTBIE CeP>KMBAIOIINX
MOTMBOB IIOBefileHMsI demoBeKa. IIcuxoornyeckas 0CHOBA CHIeP>KMBAOIINX
MOTMBOB MOYXET BBIPQ)XATbCSl B Pa3/IMYHBIX IICUXMYECKUX ABJIEHUAX: ¥ Of-
HJX 9TO yBa)KEHJe K 3aKOHY U COIJIacue C ero TpeOOBaHWUAMM, Y JPYIUX —
CTpax Ilepef; YrOJIOBHBIM HaKazaHueM. Pasymeercs, MOTUB Of0OpeHMs yro-
JIOBHO-IIPABOBBIX 3aIIPETOB CM/IbHEE MOTVBA OOSA3HM HaKa3aHNUsA, HOCKOIbKY
OCHOBBIBAeTCsl Ha Haubosiee IIeHHBIX OYXOBHBIX, HNCUXMYECKUX KauecTBax
JIMYHOCTY, CIIOCOOCTBYET PAa3BUTUIO IPABOCO3HAHNUA U ABIAETCA OoJee Ha-
IEXXHBIM Y JIO/ITOCPOYHBIM.

BmecrTe ¢ TeM He criefiyeT He[JOOLIEHMBATDb, PABHO KaK ¥ IIPEyBe/INYNBATh
pOJIb CTpaxa Iepey HaKa3aHMeM KaK MOTVBA, C/Iep>KMBAIOIIETO IIPECTYITHOe
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noseneHne [babaes M.M., Ilynosoukns 10.E., 2023: 82]. Pesynprars! Hamle-
rO COLMOJIOTMYECKOTO OIIPOCa, COBIAJAOIVEe C aHAJIOTMYHBIMU MCCIIENO-
BaHJAMU B IIPe/IIECTBYIOIVE TOAbI, IIOKA3bIBAIOT B KaUeCTBE CTaTUYeCKON
COLMA/IBHO-TICUXO/IOTYYECKO 3aKOHOMEPHOCTH, YTO CTpaX Iepes Hakasa-
HUEM SIBJISIETCS CAEP)KMBAOIINM MOTUBOM He Ooree yeM myist 20% TpakiaH,
a OCTa/ibHble He COBEPIIAIOT NPECTYIUICHUI 110 BHYTPEHHEMY YOEXIeHII0
B CIIPaBEIIMBOCTY YTOIOBHO-IIPABOBOTO 3aIlpeTa VIV HEBBITOJHOCTH IIpe-
crynHoro nosefenus [Haymos A.B., 1983: 28]; [Kopobees A.J1., 2019: 86].
OpHako IpefypefuTe/bHas poib KapaTe/IbHOI YIPO3bl MOXKET BO3pPacTaTh
B YC/IOBUSX CYI[ECTBEHHOTO M3MEHEHNSA COLMAIbHOI, 9KOHOMIYECKOI U 110-
JINTUYECKON OOCTaHOBKM, OOYCTOBNMBAIOLIEN 3HAUMTEIbHOE OOHOBIICHUE
HepeyHs IPeCTYIUIEHNI, K KOTOPOMY IpaKiaHe ellle He YCIIe/ IIPUBBIKHY Th,
a TaK>Ke ITOBBIIIEHS YPOBHS PENIPECCUBHOCTY YTOJIOBHON ITOIUTHKIA.

CopepkaHye MOTMBALMOHHON OCHOBBI YTOJIOBHO-IIPABOBOTO BO3fEli-
CTBMS XapaKTepMU3YeTCs M PAOM KadeCTBEHHBIX 3aKOHOMepHocTell. Cpenu
HUX MO>XHO BBIJE/IUTh:

3aKOHOMEPHOCTH TIOBBIIIEHNSI KaueCTBa IIPEeBEHTUBHOM MOTUBALuu (OT
npeobmagaHysa IPAMOI YTPO3bI M CTpaxa Iepes HaKasaHMeM [0 YBOKEHMA K
3aKOHY, CaMOOTpaHM4eHnit 1 camoperymanumu). OHa XapaKTepusyeT UCTOPK-
4ecKOe pa3BUTIE MOTHBAIMIOHHOM Chepbl yTOIOBHO-IIPAaBOBOTO BO3ECTBIUA
U COCTOUT B TOM, YTO, II0 Mepe Bce OONbIIEro MPUCIOCOOTeHNsT YelloBeKa K
COLIMA/IBHOM Cpefie, 1, CIeOBaTeNbHO, TOTYVHEHsI €T0 OMOMOrMYecKoit mpn-
ponpl (MMITY/IbCBI, CTPACTM, MHCTMHKTBI) COLMANbHON Ipupope (mpaBuiia,
HOPMBI, LIeHHOCTH), B CCTeMe C/IeP>KMBAIOIINX MOT/BOB IIOCTENIEHHO YMEHb-
IIaeTCs YAE/MbHbIN BeC CTpaxa Iepef CTPOroil Kapoil ¥ BO3pacTaeT YBaKeHe K
3aKOHY U OCO3HaHHast HeOOXOVIMOCTD COOMIONEHNS ero TpebOBaHMIL.

3aKOHOMEPHOCTb MOAKpPEIUIEHVSI IPEeBEHTVBHON MOTMBALMM yKa3bIBa-
eT, 4YTO B Mepe, B KaKOJl yTO/IOBHO-IIPAaBOBbIE 3aIIPeThl COITIACYIOTCSA C MO-
pa/IbHBIMU 3aIlpeTaMy O0I[eCTBa, ICUXOTOTNYeCKast OCHOBA CIEPXKMBAOIINX
MOTMBOB IIOBEJIEHNs OJKPEIIAeTCsl HpaBCTBEHHOI MOTHBaIueil. Mepa ta-
KOTO TOZIKPEIUIeHNsI 3aBUCUT He TOIbKO OT MOPaIbHOTO 0OOCHOBAHMS KPM-
MVHA/IM3aLVM, HO ¥ OT LIEHHOCTHBIX YCTAaHOBOK CaMOJi IMYHOCTH, CTETIeHN
ee VIHTerpallii B COLMAIbHYIO CUCTEMY U YCBOEHMS MOpanbHbIX HOpM. Kak
ormeydan B.M. KoraH, ycuieHne yronoBHO-IIpaBOBOTO BO3JENCTBUSA IIPOUC-
XOJMT 3a CYeT IOAK/IIOUeHNA K HEMY TaKMX BHYTPEHHUX ICUXOTOTMYECKIX
KOHTPOJIEPOB MHAVMBUAYaIbHOTO IOBEJeHNUs, KaK YYBCTBO BUHBI M CTbIJIA.
Vicxops u3 aTOTO0, aBTOP GOPMYIUpPYET 3aKOHOMEPHOCTD: YeM IIVPe MOpPaib-
Hasi OCHOBA YTOJIOBHOTO KOJIeKca, TeM BBIIIIe (IIPY IIPOYMX PaBHBIX YCTIOBUAX)
ero apdexTnBHOCTD [Koran B.M., 2011: 277-294].

OpHako 3HAYNTENIBbHYIO YaCTh YTOIOBHO-IIPABOBBIX 3aIIPETOB HEBO3MOX-
HO OLIEHUTb C MOPA/JIbHOM TOYKMU 3peHus. TeM He MeHee NOJKPEIUIATh UX

153



Poccurickoe npaBo: COCTOSIHNE, MepCriekTnBbl, KOMMEHTapun

IeJICTBYe MOPAJIbHBIM CO3HaHMEM BO3MOXXHO, €C/IMI BK/IAJbIBAaTh B 3TO CO-
3HaHVe IPUHIVI MOPA/TbHO OTBETCTBEHHOCTY 3a COOJIOfEeHVE IIPAaBOBBIX
HOPM, aMOPa/IbHOCTY IPECTYIHOTO IIOBEEHNA ¥ MOPAIbHON OIPaBJaHHO-
CTV IpUMeHeHMs yronoBHoro Hakasauus [lenpux H.B., 2023: C. 69-81]. Bo-
IJIOLII€HVIE 3TOTO IIPMHIINIIA IIPEIIOIAaraeT BBICOKOE JOBepHe K TOCYAapCTBY,
IPUHMMAIOIIEMY STV HOPMBI, I BBICOKOE ITIPaBOBOE Ka4e€CTBO CAMIX HOPM.

3aKOHOMEPHOCTD YCUJIEHUA NPEeBEHTMBHON MOoTHBauuu. OHa BhIpaXKaeT
3aBUCHUMOCTb Pe3YyIbTAaTUBHOCTY IPEAYIPEAUTENLHOIO BO3JENCTBUA YIO-
JIOBHOTO 3aKOHA OT COLMAajIbHO-TICUXOTOTMYECKOTO CAMOYYBCTBUA TPaXK/IaH,
00YC/IOBIEHHOTO 00BEKTYBHBIMI COLMATbHO-9KOHOMUYECKIIMY YCIIOBUAMU
VIX >KU3HU, BIVAIVIMA Ha CyOBeKTBHOE BOCIIPUATHUE JTIUIL[OM CTUMYJIOB U
AHTHUCTVMMYJIOB IIPECTYIIHOTO NOBENEHNA M TKeCTM HaKa3aHMUA 3a €ro Co-
BepuieHye. II0CKONbKY OLleHKa CTeleHM KPVMMUHAJIbHOM «BBITOABI», TALOT
U JINIIEHN, VICTIBITBIBAEMBIX JINIIOM OT HaKa3aHUsd, 3aBUCUT OT YPOBHA €Tr0
JKVM3HMY, IIOCTO/IbKY: 4€M BBIII€ Ka4eCTBO >KM3HM 4ETIOBEKAa, TEM «HEBBITOfI-
Hee» JIJIS HEeTO IIPeCTYIIHOe ITOBeleHNe, TeM 0O0Ibllle ee Pa3phlB C YCTIOBUAMUI
OTOBIBaHMS HaKa3aHMs, a CJIeNOBATEeNbHO, CUIbHEe aHTUKPUMIHAIbHAS MO-
tuBanus [[anpnepun V.M., 1982: 95-96].

[MopTBep>X/ieHMeM [JAaHHOJ 3aKOHOMEPHOCTM CIY>KUT TOT (aKT, YTO II0
Mepe yIydlleHus COLMATbHO-9KOHOMMUYECKNX IT0Ka3aTelell YPOBHA KU3HU
B Poccum ¢ Hawama 2000-X rofoB (B YaCTHOCTM, CHVDKEHIS YMC/TIEHHOCTI JIVALL
C JICHeXXHBIMM JOXOflaM)l HIDKe I'PaHMIbI OETHOCTY, COKpAIIEHNs YPOBHS
6e3paboTuLIbl)’ 1 MOBBIIEHNA CTEIIEHN YHOBIETBOPEHHOCTU POCCUAH Pas-
JVYHBIMM aCIeKTaMM >KM3HN®, HaunHasA ¢ 2007 T U 1O HACTOAILETO BPEMEeHN
HaOJII0aeTCs YCTONYMBast TEHCHIVSI K CHVDKEHWIO YPOBHS IIPECTYIHOCTH,
cocraBuBiiero B 2022 . 1 966 795 npectymieHnir’.

CrenoBaTe/NbHO, /I YCWICHVS IPEBEHTVBHONM MOTMBAIY HEOOXOMMO
BOOVMBATbCs Ja/bHENIero MOBBILIIEH)s KauecTBa >KM3HU Hapopa, 61aroco-
CTOSIHVA TPaXJaH ¥ CTEIEeHNU UX YHOBIETBOPEHHOCTM COLMA/JbHBIMU O7a-
raMu.

7 Cm.: UNCIeHHOCTD Hace/leHNs, UMEIOIEro CpeHeyIIeBble IeHeXKHbIe JOXOMbI HIKe
BEMYVMHBI TPOKUTOYHOTO MMHUMYMa, U IeUINT TeHeXHOTO TOXO07a, AVHAMUYEeCKIUe PAMBL.
Available at: URL: https://rosstat.gov.ru/folder/13397); Pacuipenenenne obujero ob6bema fe-
HEKHbBIX JIOXO[0B M XapaKTepUCTUKU AudQepeHnanny TeHeXHbIX TOXON0B HACeTeHN.
Available at: URL: https://rosstat.gov.ru/folder/13723; YpoBenb 6e3paboTuiibl HaceneHus B
Bo3pacte 15-72 jiet. Available at: URL: https://rosstat.gov.ru/labour_force; OcHoBHbIe moKa-
3aTeM SKIIMIIHBIX ycmoBuii HacenenmsA. Available at: URL: https://rosstat.gov.ru/statistics/
zhilishhnye_usloviya (zara o6pamenns: 09.02.2023)

8 Cm.: Kutp B Poccum: 1999-2019. Available at: URL: https://wciom.ru/analytical-
reviews/analiticheskii-obzor/zhit-v-rossii- 19992019 (mata obpauenus: 09.02.2023)

° Cwm.: lannsie ['TIAI] MBJI P® o coctosauun npecrynroctu B Poccy ¢ 2006 mo 2022 rr.
Available at: URL: https://mBa.pd (mara obpamgenns: 09.02.2023)
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2.3. CoumanbHO-NCUX0NIOrM4ecknue 3aKOHOMepPHOCTU 00bemMa
N penpecCcUBHOCTU YroJIOBHO-NPaBOBOIro BO3AEeNCTBUSA

9T0 3aKOHOMEPHOCTH, BBIpaXKaIoIlyie KOMNIeCTBEHHYI0 CTOPOHY, T.e. 00b-
€M VI pelpeCcCUBHOCTD YTOIOBHO-IIPABOBOT'O BO3/IE/ICTBIIsI HA 001eCTBEHHYIO
IICHIXO/IOTMIO ¥ IpaBOoCco3HaHue. Cpefy HUX MOTYT ObITD BbI/Ie/ICHBI:

3aKOHOMEPHOCTb «yMEHbIIEHNA» YTOOBHO-IIPABOBOII OIEKM TOCYyAap-

CTBA HaJ OOLIECTBEHHBIM CO3HaHMeM U nosegeHyeM. OHa BBIABIAET, 4TO
II0 Mepe TOro, KaK IIOJ BIMAHUEM OOIIEro COIMOKYIBTYPHOTO Pa3BUTUSA
HOBBIIIAECTCA YPOBEHb OOIIECTBEHHOTO IPAaBOCO3HAHNSA, WJEOJIOTMYECKOe
(BocmMTaTeNbHOE, 1LIEHHOCTHO-OPVMEHTALMIOHHOE) BO3/IEICTBYE YTOTOBHOTO
IpaBa Ha CO3HaHUe TPaKAAaH OCIabiseTcsi, 00yCIOB/IMBas M3MEHEHUe ero
Cofep>KaHNA OT TOTaJIbHONM MMIIEPATMBHOCTU O 3HAYUTE/IbHON AVICIIO3M-
TUBHOCTY, OT a0COMIOTHOTO IPUHYKAEHN O OTHOCUTETBHOTO YOeXKIeH s,
CTUMY/IMPOBAaHNA U MOOIIPEHNA CaMOUCIpPaBlIeHNA. JTa 3aKOHOMEPHOCTb
MIO/ITBEPIK/JAeTCsA He TOJbKO MCTOPUYECKOl TeHAeHIMell CMATYeHMsA Kapa-
Te/IbHOTO COJep>KaHMsl HaKa3aHMil, HO ¥ BO3HMKHOBEHMEM U pacllMpeHleM
MHCTUTYTOB OCBOOOXXJIEHNA OT YTOIOBHOJ OTBETCTBEHHOCTY M HaKa3aHMA.

3aKOHOMEPHOCTD KOIeOaHVsI MHTEHCUBHOCTY YTOTIOBHO-IIPABOBOTO BO3-
meiictBuA. OHa BBIpa)KaeT 3aBUCHMOCTb XapaKTepa )M MeXaHM3Ma YIOJOB-
HO-IIPaBOBOTO BO3/eiicTBUA (MHGOPMAIIOHHOTO, IeHHOCTHO-OPYeHTAlIN-
OHHOTO, INPeNyNpeNuTe/IbHOrO, YacCTHOTO IIPEBEHTMBHOIO, KapaTeIbHOIO
BO3JIEVICTBNUS), OT MeHee CTPOrUX K 60iee CTpOrM MepaM YroJIOBHO-IIPaBO-
BOTO XapakKTepa), OT YPOBHs IPABOCO3HAHNS TNMYHOCTHI, KOTOPasi COCTOUT B
CJIE[YIOIEM: Y€M BBIIlIE€ CTEIIEHb KPYMIHOTIE€HHOJ HAIIPpABIEHHOCTH JMYHO-
CTU, €€ HEYCTOMYMBOCTI ¥ CKJIOHHOCTY K COBEPILEHNIO IPECTYIIEHN:, TeM
VIHTEHCVBHEe YTOJIOBHO-IIPAaBOBOE BO3JIEVICTBME Ha Hee; M HA0OOPOT, 4eM
BBIIIIe YPOBEHb IIPABOCO3HAHNUA TNIHOCTH, TeM TaKoe BO3JeiCTBYE Clabee
(orpaHnYeHo GpopMaTbHBIM JIeJICTBIEM YTOTOBHOTO 3aKOHA).

3aKOHOMEPHOCTD IICHXO/IOI MY B3aMMOJeICTBIA 00I[eCTBa ¥ TOCYAapCTBa
B YTO/IOBHO-TIPABOBOII cepe 3aK/I09aeTCsA B CIEAYIOLIeM: II0 Mepe TOro, KakK
VX MHTEpeChbl CXONATCS, B YTOTOBHO-IIPABOBOM BO3ZENICTBUM IIpeobraja-
eT IICUXOJIOTUA COTPYAHMYECTBA U TOCYAAPCTBO OTPAaHMYMBACT 00BEM Yro-
JIOBHO-IIPABOBOJI perpeccuyt B 00IeCTBEHHBIX NHTepecaX. VI Ha060poT: 1o
Mepe TOro, KakK OOIjecTBEHHbIE ¥ TOCYJapCTBEHHbIe MHTepechl Bce Ooree
PacXopATCA, B YTOJIOBHO-IIPABOBOM BO3/I€/ICTBUI TOCIOMCTBYET IICUXOIOTUA
KOHTPOJIA («JOMUHVPOBAHV»), X TOCYAAPCTBO HapallyBaeT 00'beM yronoB-
HO-IIPABOBOJ PENPeccui B CBOMX MHTEPeCcax.

Y oTMe4YeHHOJ BbIlle 3aKOHOMEPHOCTM IICMXOJIOTMM B3aUMOJEVICTBUA
o0IecTBa U B/IACTY B YTOJIOBHO-TIPABOBO cepe ecTh KpaiiHee U IOTOMY
KpaiiHe HeXXeaTelbHOe MIPOsIBIIEHNE, KOTOPOE MOXKET OBITh BBIPA)KEHO B Clle-
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Aol colManbHO-MICUXOTOINYECKOi 3aKOHOMEPHOCTY — YCU/IEHUA POIN
VI MepbI YTOJIOBHO-IIPABOBOTO BO3JEVICTBYS B YCTIOBUAX MOMUTUIECKOTO aH-
taroHusMa. Korga B mpe)x/ie OTHOCUTE/IBHO €[THOM COLIIYMe B CUJTY COLIM-
aJIbHO-9KOHOMIYECKVIX, OMMTUYECKVIX IPUYMH 000CTPAETCS IPOTUBOpEYIe
B3IJIAZIOB Y VI[Je0JIOT NI OOIIeCTBEHHBIX KJIACCOB VIV IPYII, 00'beM 1 perpec-
CMBHOCTb YTOJIOBHO-IIPAaBOBOTO BO3JIeJICTBNA BO3PACTAIOT, IOCKOJIbKY OHO
Ha4MHAeT VICIIO/Ib30BATHCS HE TOJIBKO [/l IIPOTUBOMAEIICTBISA 001eCTBEHHO
OIIAaCHOMY TIOBEJIeHNIO, HO U B IeJIAIX YAEPKaHMA UM 3aBOEBAHMA BIACTI.

Oco6eHHO 3aMeTHO JeiICTBUE 3TOJ COLMANTBbHO-IICUXOIOTMYECKOI 3aK0-
HOMEPHOCTY B IEPHOJ, PEBOMIOIVIOHHBIX MOTPSICEHNI, KOT[ja PO/Ib U MPK-
CYTCTBYIE YTOJIOBHOTO 3aKOHOJIaTeIbCTBA B OOIECTBEHHOI KM3HY 3aMeTHO
HOBBILIAIOTCS, TaK KaK ero HauMHAIOT aKTMBHO NPVMEHITh B KauecTBe MH-
CTPYMeHTA CoLManbHoi 60pbOBI. Takye cOOBITIA 0OBIYHO COIPOBOXK/IAIOTCS
«pdexTom OymepaHra»: cHavajaa IpaBsIINe MUTH AKTUBHO IPUMEHSIOT
YTOJIOBHBIV 3aKOH KaK MHCTPYMEHT yep>KaHVs BIACTY, a 3aTeM IIpUILIee
VIM Ha CMEHY CHJIBI VICTIONIb3YIOT YTOIOBHO-TIONIMTIYECKIIe CPeNCTBA IPOTUB
IPEXXHNX 9JIUT C IIe/IbI0 3aBOEBAHVIA B/IACTIL.

C TOYKM 3peHNs MepBl yTOTIOBHO-IIPABOBOTO BO3JIEIICTBIIA Ha OOIIeCTBEHHYIO
KVI3HD II0JIE3HO OTMETUTD ellle OfHY 3aKOHOMEPHOCTb, BHIPAYKAIOIIYIO 3aBVICH-
MOCTb 00'beMa U PelpecCUBHOCTY YTOIOBHOTO IIPaBa OT HAI[VIOHA/IbHO-IICHXO-
JIOTMYECKUX 0COOEHHOCTET Pas/MIHbIX HAPOIOB, «HAIIVIOHAIBHOTO XapaKTepa»
(peub MAeT O TAKMX STHOIICMXOJIOTMYECKIX (PaKTOpaX, KaK BHYTPEHHA CBOOO/a,
VHUIVIATUBHOCTb, COLIMA/IbHAsI aKTVBHOCTD, CAMOCTOSTEIbBHOCTD, CKITOHHOCTD K
KOMITPOMIICCY, KOHCepBaTu3M, narepHammaM) [Bynnar B., 2002].

B 3HaunTeNbHOIT CTETIEHN TEMY VIV MIHBIMY OCOOEHHOCTAMY IICUXIYECKO-
ro CKJIaJila Hapoja OOBSACHAETCS U 3aBBIIICHHBI YPOBEHD ero KapaTe/lbHbIX
NpUTA3aHMI (IIpemIoKeHnst 00 y)KeCTOYeH) HaKas3aHWi, O NMPYMEHEHUN
CMepTHOJ Ka3HY, HEPAa3BUTOCTb MeIMAllV/ B pa3pelIeHNy YTOJIOBHO-IIPaBO-
BBIX KOH(IMKTOB), Ha/I4ye KOTOPOTO ITOATBEP>KAAeTCs COLVIONOTMYeCKIMU
uccnegoBanuamu [Parnmos V.M., 2016: 200-209]. He 3psa B Hayke roBOpAT
O IIpMCYIIeM Hallell MeHTa/IbHOCTY YTOIOBHO-TIPAaBOBOM Jjieaii3Me, O I/Iy-
60KO YKOpEeHMBIIIEMCS B 00IIeCTBEHHOI ICUXOJIOTMY MHeHMN 00 3¢ deKTrB-
HOCTY KPMMUHA/IN3AL[MOHHOI IPAKTUKY B PEIIeHN COLMaIbHBIX IPO6IeM
[Kopobees A.J1., 2019: 86, 89, 246], 0 CBOIICTBEHHOM 3HAYUTENTbHOI YacTU
HapoJa ¥ MHOTMM YMHOBHMKAaM KapaTelIbHOM MBILIUIEHNM, O MEHTa/IbHOM
YCTaHOBKe Ha PerpecCHBHbIE METOABI PETyIMPOBaHNsI KOHGIUKTHBIX OTHO-
mwennit [babaes M.M., [TynoBouknus 10.E., 2020: 78-82].

OTtMeuenHble (PaKTOPBI, 6€3yC/IOBHO, ABJAITCSA COLMANIBbHO-IICUXOJIOTH -
YeCKOJl ITOJJOIUIEKOI VI MUTATe/IbHON Cpefoil GOpMUPOBAaHNA COOTBETCTBY-
IOLIell MOJIEe/V YTOJIOBHON IIONIMTHKY M JIOKa3bIBAIOT 3aKOHOMEPHOCTD: 4eM
6oree yKOopeHeHa B OOIIECTBEHHOJ IICMXOTIOTUY WAes CUIBHOTO TOCYHap-
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CTBa, TEM BbIIIE POJIb ¥ M€pa 3aAlIPETUTE/IbPHO-KAapaTE/IbHbIX MHCTPYMEHTOB
YIIpaBlI€HUA 06H.1€CTB€HHBIMI/I InmponeccaMit.

2.4. 3aKOHOMEPHOCTU COLMAJIbHO-NICUXOJIOrNYECKOro
BO34EMCTBUS HaKa3aHUi

Kax mmcan Y. Bekkapma, «crefyeT ynoTpeOnATh TONIBKO TaKye HakKasa-
HIsA, KOTOpbIe IPY COXPAaHEHUM COPasMEPHOCTM C MPEeCTYIUIEHUAMM IIpO-
u3BOAMIM OBl HambosIee CUIbHOE U Hambojiee JINTeNbHOE BIleYaT/IeHue Ha
RyLIy /mofeit 1 Opl1y Obl HaMMeHee MYYMTEeIbHBIMY /IS TeJIa IPeCTyIHIKa»
[bexkapua Y., 2004: 103]. Cpeny 3aKOHOMEPHOCTEN, XapaKTepU3YIOMINX CO-
L[M1a/IbHO-TICUXOTIOTMYECKIII TeHEe3)C ¥ MEXaHWU3M BIMAHMA HaKa3aHUM, lie-
J71eCO0OPa3HO BBIJIE/INTD:

3aKOHOMEPHOCTYM KayeCTBEHHOIO I KOIMYECTBEHHOIO CMATYEHUA Kapa-
TENIbHOTO COJEP)KaHNUA HaKa3aHMsA, BbIPAXKAIOLIVe TEHEHLIMI €0 PasBUTUA U
3aK/TIOYAIOIIVECS B TOM, YTO IO Mepe POCTa KY/IbTYpPbl OOILIECTBA 11 YCBOCHNA
COLVA/IbHO-TIO/IE3HBIX YCTAHOBOK VI LIEHHOCTEN IPOMCXOAUT ITOCTETIEHHOE OCTIa-
671eH1e perpecCMBHOCTY HaKa3aHUIL: OT 0O'beKTMBHOI K BUHOBHOJ OTBETCTBEH-
HOCTY, OT HEOTPAHITYEHHO K OTPaHIYeHHO (YMEHBIIIEHHOI) BMEHAEMOCTH, OT
TeJIECHBIX HaKa3aHWII K IPaBOOTPAaHNYNTENbHbBIM, OT KO/UIEKTVBHBIX (TPyIIIIO-
BbIX) K VIHAVBYY/JIbHBIM HAaKa3aHMAM, OT UJieM BO3ME3NINA [0 MCIIPAB/IeHN
KaK Le/IV HAKa3aHVsA, OT JOCTIDKEHNA Lieflell HaKa3aHus «I000ii IIeHOoi» 10 UX
OCYILIECTB/IEHNA «MaJIOl KPOBbIO» (IKOHOMUM PeIIpeccyit), OT MOHATHUI O CIpa-
BEUIMBOCT HaKa3aHVsA B (POpMe Ta/IMOHA JI0 afIeKBaTHOCTI €T0 KapaTe/IbHOTO
COfiepXKaHMs XapaKTepy M CTelleH) OOIeCTBEHHON OIACHOCT NIPeCTYIUICHNS,
06CTOATENIBCTBAM €TI0 COBEPIIEHYIS 1 IMYHOCTY BUHOBHOTO, OT IJIABHOI JI0 Cy6-
CUJVIAPHOI PO/IM HaKa3aHUA B COLIMAIbHOM PEryIMPOBaHMIMN.

3aKOHOMEPHOCTY TNPEAYNPEAUTEILHOTO U MCIPABUTENBHOTO BO3JIEN-
CTBMS HaKas3aHUsA Ha COIVAIbHO-IICUXOTOTMYECKYI0 Cepy MMYHOCTH, Xa-
PaKTepu3yIoT CTeneHb ero BMuAHKMA. OHa TeM 3HauMTe/IbHEE YeM BbIIle OT-
HOCHTe/bHAs IIeHHOCTD O71ara, KOTOPOTO /IMIIAaeT HaKa3aHue; 4eM CUIbHee
B MAaCCOBOM CO3HAaHMM MbIC/Ib O HEOTBPATMMOCTU U He3aMeINTE/IbHOCTH,
HEOT/IOKHOCTY IIPMMEHEHNA HaKa3aHUsA IPECTYIIHMKA; YeM afleKBaTHee TH-
JKeCTb KapaTe/IbHOTO COJEepKaHMA HaKa3aHMA ONACHOCTM IPeCcTYIIEHNS;
4eM BBIIIe CTeIIeHb MOPA/IbHOTO HETOI0BAaHNMsA 00IIeCTBa 1 CAMOTO CYyO'beKTa
OTHOCUTE/IBHO 3aIIPEIeHHOTO ITOBE/IEHNA.

3aknouyeHve

"3 €OMHCTBa OMOIOTYECKOTO U COOMA/IbHOTO, CO3HATC/IbHOI'O U 6eccos-
HaATE€/IbHOT'O B IIOBENEHNMN YE€/IOBEKA CIEAYET, 9TO 6asoBble TIapaMeTphbl CUCTE-
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MBI YTOTIOBHO-IIPAaBOBOTO BO3JEVICTBMS JO/DKHBI HAaCTPAMBAThCS C YIETOM
O0IMX 3aKOHOB IICUXMKV ¥ COLMATbHO-IICUXOTIOTMYECKNX 3aKOHOMEpPHO-
CTeil, a KOHKpPEeTHbIe ITapaMeTPbl OCHOBBIBATHCS Ha CIIEIVAIbHBIX COLMAIb-
HO-TICHXO/IOTMYECKIX 3aKOHOMEPHOCTSIX YTOTIOBHOTO IIPaBa.

B cBsi3u ¢ aTuM B paboTe BbifiesieHbI 001Me (acconyuanuii, BOCIPUITHS
¥ YCBOEHUSI, MHEPTHOCT MbILUIEHNS, CTePEOTUNN3ALNMY, OTITMMA/IbHOI MO-
TUBAIUN) ¥ CIIelaabHble COLMANTbHO-TICUXOMIOIMYeCK/e 3aKOHOMEPHOCTH
(IICMXOCOIMAIBHOTO BO3JIEVICTBYISI YTOJIOBHO-IIPABOBBIX 3aIIPeTOB M HaKa-
3aHMIT, MOTUBAIVIOHHOII cpepbl, 06'beMa 1 perpecCUBHOCTI YTOJIOBHO-TIpa-
BOBOTO BO3JIEVICTBMsA). AHaMN3 9TUX 3aKOHOMEPHOCTEI IMPUMEHUTENbHO K
COlep)KaHMI0 COBPEMEHHOTO YTOIOBHO-IIPABOBOTO BO3/EICTBUA ITO3BOISET
OXapaKTepM30BaTh €ro KaK M30BITOYHOE U Ype3MEePHO CTIOKHOE, a, CIef[0Ba-
TEIbHO, B MI3BECTHOJI CTEIIEHU HepeleBaHTHOE B OOIeCTBEHHOM CO3HAHMM
IS pery/IpOBaHsl TOBEEHNS MHAVBIUYYMOB.
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AHHOTaumua

CTpemMuTesbHbIN PbIBOK, MPOM3O0LLIEOLLVIA 3a NMOCNegHNE OeCcAaTUNeTns B 061acTn Hen-
pOBMONOrMM 1 MOJIEKYISIPHON FEHETUKM, akTyanuanposan npobieMy No3HaHus Hel-
POHHBIX U FTEHETUYECKMX OCHOB COLUMANIbHO 3HAYMMOro noseneHus. B pesynbrate Bce
Oonblue y4yeHbIX B 061aCTV COLManbHbIX U MOBEAEHYECKMX HAYK Ha4YMHAET NPOSBNSATbL
VMHTepec K Nogo0OHbLIM UCCNeN0BAHUSM C LieSbio CBEPKM U KOPPEKTUPOBKM Pe3ySibTaToB
cBOMX paboT B AaHHOM HanpasneHun. KOpucnpyaeHums 1 B NepByio o4epenb Yyronos-
HO-NpPaBOBble HAYKW, HEe ABNSAIOTCS B AAHHOM CJlydae UckJtodeHneMm. B kpyry nx cneum-
a/IMCTOB YXe OaBHO UVPKY/IMPYET MHEHME O TOM, YTO METOAMKU UCCNIEN0BaHUN, pe-
ann3yemble B Haykax eCTECTBEHHO-HAYYHOIO LKA, 1 [OObIBAEMbIE MOCPELCTBOM MX
[AaHHbIE UMEET CMbICN NOCNeA0BaTENbHO BHEAPATb B NPAKTUKY NPaBOOXPAHUTENBHOWN
neatTenbHOCTU. B cTaTbe copepxartcs pedyibTaTbl aHanmM3aa KJloYeBbIX TEHAEHLUMIA B 00-
NIaCT! NCNOb30BAaHUSA HEMPOBUONOrMY4ECKON 1 FrEHETUYECKOW MHPOPMaLMKN B pamMkax
yronoBHoro cyponponasoactea CLLUA no genam o TEXKUX HACUbCTBEHHBIX MPECTY-
nneHnax. K HMM crnenyet OTHEeCTW: NOCeoBaTesibHbIA POCT YMCa paccMaTpyBaeMbIX
YrOJIOBHbIX [EN, BK/OYAOLWMX AaHHbIE HEAPOBOMONOrMYeCKX NCCEA0BaHNIA; OTCYT-
CTBUE Y HEIPOOMONIOrNYeCKMX [,0Ka3aTeNbCTB MOCTOSIHHOIO «CcMsryatoLero» ahdekTa;
6onee GnaroxenaresbHOe BOCMPUATUE CYAOM U MPUCSKHLIMU HENPOAAHHLIX, Npen-
CTaB/ISEMbIX CTOPOHOM 3aluuTbl MO AenamM O MPEeCTYNIeHUSX HECOBEPLUEHHONETHUX;
yBENMYEHNE A0 anennsiuMOHHbIX Xanob 00BUHAEMbIX HAa UTHOPUPOBaHMeE nMbo He-
9 DEKTMBHOE NUCMOJIb30BAHNE UX 3ALLUTHUKAMUN HEMPOBMONOrnieckon nHdopmaumm
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(B paMkax «cTaHgapTa CTpukieHaa») n npu 9TOM HENPONopLMOHaibHO 60MbLLONM MPo-
LLeHT X yO0BNEeTBOpeHns; pakTnieckoe TpeboBaHne CynoM OT aiBOKATOB MOCTOSAHHO-
ro MOHUTOPUHIa HOBEMLLMX UCCNe0oBaHN B JAHHOM 06nacTu, Npy OAHOBPEMEHHOM
NPUMEHEHMN aHaNIorMYHOro CTaHaapTa Kad4ecTsa NpodeCCUNOHaNbHOM AEATENIbHOCTU U
Mo OTHOLLUEHMIO K caMmoMy cebe. OTMeuas pacxoxaeHne 3TUX NPaBoNPUMEHUTESbHBLIX
TEHOEHLMI C NOSNIOXKEHUSMU TPAANLMOHHBIX COLMONOMMYECKNX TEOPUI, OObACHSAOLLNX
npMpoay NPOUCXOXOEHNS coumanbHbIX AeBnauunii, asTop GopMynmpyeT psa noaemm-
4eCKnX TE3NCOB, Hay4YHOE 1 NpakTMYeckoe 06CyXaeHNe KOTOPbIX, MO ero MHEHMIO, CMO-
COOHO onpenennTb NepPCnekTUBbl UCMOMb30BAHUS AOCTUXEHUIA BUONOrMYECKON Hayku
ON5 Pas3BUTUSA OTEYECTBEHHON ChepPbl YrONIOBHOM IOCTULLUN.

KnwouesBblie cnoBa
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Abstract

The breakthrough in neurobiology and molecular genetics over the last decades has
made the problem of understanding the neural and genetic basis of socially significant
behaviour more topical. As a result, an increasing number of representatives of social
and behavioural sciences are becoming interested in such research in order to reconcile
and adjust the results of their developments in this area. Jurisprudence and, first of all,
criminal-legal sciences are not an exception in this case. Their representatives have
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long circulated the opinion that it makes sense to consistently introduce the research
methods implemented in the sciences of the natural science cycle and the data extracted
through them into the practice of law enforcement. This article presents the results of
an analysis of key trends in the use of neurobiological and genetic information in US
criminal proceedings for serious violent crimes. These include: a consistent increase
in the number of criminal cases being tried that include neurobiological research data;
the lack of a permanent “mitigating” effect of neurobiological evidence; and more
favourable court and jury perceptions of neurodata presented by the defence in juvenile
delinquency cases; an increase in the proportion of appeals by defendants alleging
neglect or ineffective use of neurobiological information by their defence counsel in the
investigation and trial of criminal cases and, at the same time, a disproportionately high
percentage of such appeals; the courts’ adherence to the position that demonstrating
an increased risk of antisocial behaviour, with an increased risk of harm to the child’s
mental health, is the most effective way to ensure that the defendant’s defence counsel
is able to demonstrate an increased risk of antisocial behaviour. In doing so, the court
actually requires lawyers to constantly monitor the latest research in the field, setting a
similar standard of professional quality for themselves. Noting the discrepancy of these
law enforcement trends with the provisions of traditional sociological theories explaining
the nature of the origin of social deviations, the author formulates a number of polemical
theses, scientific and practical discussion of which, in his opinion, can determine the
prospects of using the achievements of biological science for the development of
domestic criminal justice.
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BBepeHue

CpeplmMBIIAsACA B IOCTIEHNE AeCATUIETIA PeBOMIOLNA B 00/IaCTy Helipo-
HayK (neuroscience) — 3a(MKCHMpPOBaHHBI MIPOBOJI HAYYHOII OOIeCTBEHHO-
cTpI0 ¢akT. JJaHHOe MEeXAVCUMIUIMHAPHOE HAIpaB/IeHNe CIIelaI3upyeTcs
Ha M3y4eHUM (QyHIaMEeHTa/IbHBIX IPYHIUIIOB pabOThI MO3Tra U LIeHTPaIbHO
HepBHOII cucTeMsl (fanee — ITHC) B 1enAx 00BbACHEHNA CYIHOCTY MBIIIIIe-
HIIA, TTAMATY, MHTE/UIEKTA ¥ CO3HATEIbHOI AeATeTbHOCTI. MarucTpaabHbIit
IyTb PasBUTHA COBPEMEHHOI HEMPOHAYK! IV HePOOMONIOTUY COCTOUT B
M3Y4eHNV IPUHINIOB GYHKIMOHVPOBAHNUA U PA3BUTIA HEPBHON CUCTEMBI Ha
MOJIEKY/IAPHOM, K/IETOYHOM YPOBHE, Ha YPOBHE OMO/IOTMYECKNX HePOHHBIX
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ceTell ¥ CTPYKTYPBI MO3Ta B HOPMa/IbHOM ¥ IIaTO/IOrn4eckoM coctostiuu [Cy-
makoBa T.M., 2022: 180]. I[Tporpeccy B ;aHHOI 00/IACT UCCIIETOBAHNI CIOCO6-
CTBOBAJIO IIOSIBJIEHIIE U CTPEeMUTEIbHOE PAa3BUTVIe HEVHBA3VBHBIX TEXHOIOT U
HeJIpOBM3Ya/IM3aLM: MarHUTHO-pe3oHaHcHoM ToMorpaduu (MRI), dynkmm-
OHAJ/IbHOJI MarHUTHO-pe3oHaHcHou Tomorpaduu (fMRI), mosuTpoHHO-3MUC-
cnonnoit Tomorpadun (PET), omHOMDOTOHHOV 3MICCHOHHO KOMITBIOTEPHOI
tomorpadum (SPECT), maranrosuuedanorpapun (MEG), BokcenbHoiT MOp-
¢domerprm (VBM) u pszfa Apyrux, IO3BOJAIOMIMX TIO/TYYaTh JAHHBIE O CTPYK-
Type ¥ aKTMBHOCTY MO3ra B Buje n3obpaxennii [[Tonyounckas C.B.,2019: 14].

ITo pesynbraraM MCCIefOBAaHWIT B TaHHOI cdepe MOCTENEeHHO Bce 6O0b-
1Iee TIOATBeP>K/JeHMe HaXOUT TUII0Te3a, B COOTBETCTBUM C KOTOPOIT SMOLIUNI
B MO3Ty YeJlOBeKa PEryIMpYIOTCs MepapXUyecKyi OpPraHM30BAHHOI KOPKO-
BO-/IIMOVYECKOI! 1IeNbI0 B COCTaBe MUHJA/IIEBUHOTO Tesa, npedpoHTaIb-
HOI1 U1 IIepefHell MOACHO KOPBI, TUIIIIOKAaMIIa, TUII0TalaMyca U psjia JPYIux
B3aJIMOCBsA3aHHBIX obOmacteyt [Davidson R.J., 2000: 591]. Ouu y4acTByIOT B
KOHTPOJIe HEVIPOHHBIX IIeIeil, 3aIyCKAIOIINX 3alVITHbIE, arpecCUBHbIE VN
usberapoigye nosegeH4Yeckue Mogemt. Ocobas ponb NPUHAIIEKUT IEePBBIM
TpPeM M3 HMX: Ype3MepHas peakTVBHOCTb MUHJA/JIEBUJHOTO Tella B COYeTa-
HIY C HeaJieKBaTHOI IpepOHTANIbHOI perynAaiyeil (BCeacTBIe M3MEeHEHUI
B IlepefHell I0ACHON Kope) YBeIn4MBaeT BePOSATHOCTb arpecCyBHOTO MOBe-
nenns [Pavlov K.A. et al.,, 2012: 62]; [Rosell D.R., Siever L.]J., 2015: 260-261]".

Kpome Toro, mccrenoBaHusi mpy MOMOIIY COBPEMEHHBIX HEPOTeXHO-
JIOTMI YeTKO CBMJIETENbCTBYIOT: IOBPEXJIEHUA TOJOBHOTO Mo3ra (Ipexpe
BCEro opOMTO(POHTANIBHOI KOPBI) YBEIMYMBAIOT PUCK MIPECTYITHOTO MOBE-
nenus. IIpogonpHoe (crtoniHoe) nccnenoanye 6omee 231 ThIC. YelMOBeK U3
[IIBenyy 3apMKCHPOBAIO TPEXKPATHOE YBE/IMYEHIE YVIC/Ia HACU/IbCTBEHHBIX
IPeCTYIUIEHNIT II0C/Ie YepeITHO-M03roBoil TpaBMbl (ganee — YMT), ¢ yue-
TOM IIONIPaBKM Ha fieMorpadudeckue pakTopbl. AHAIIOTMIHOE VICC/IeJOBAaHVe
12 058 yenoBek B PuHIAHANY 1TOKa3ano, 4To YMT B eTCKOM U IOAPOCTKO-
BOM BO3pacTe acCOIUNPOBANOCh C 1,6-KpaTHBIM YBeIMYeH)eM MPeCcTyIIHO-

' BmecTe ¢ TeM HEKOTOpBIE CITeINaVICThI CKEIITUYECKN OLIeHNBAIOT KaK METOAVKY, TaK U
TeopeTmIecKe BEIBOAbI MOKOOHBIX mccmefoBanmil. [1o Mx MHEHMIO, TTIOKOOHOE «KapTHPOBa-
HIe» MO3Ia, Ilepedrc/ieHNie OTJe/IOB MO3Ia, YYaCTBYIOIX B IICUXNYECKOM OTBETe TOTO M/
MHOTO CBOVICTBA, MaJIO laeT B IUIaHe MOHMMAaHMs OOIIero MexaHn3Ma HeMIPOHHO KOppes-
LM C ICUXMYECKVMMIY TePEeKUBAHNAMY, 00YCIIOBIEHHBIMI SABJICHMAMI COLIMAIBHOTO CBOII-
cTBa: «VIMeromyecs IpUMepsI UCCIEJOBAHMIL 13 00/IaCTI COLMATIBHON HEIPOHAYKY HMKAK
He TIOJIEP>KMBAIOT CTATYC MOC/IeHEN KaK CUCTEeMHOI, a KapTMPOBaHMe MO3ra He 3aMeHsAeT
CJIO>KHBIX OMOTICMXOCOIMANIbHBIX Mojieneli. KoHeuHO, OTie/TbHOEe 3HAYEeHE UMEIOT METOIMKI
MCCIIEIOBAHMIT, MCIIOIb3yeMble B HellpoHayKe. OHU pasHOOOPasHBI 1 HEPEIKO BBICOKO IIPO-
AByKTUBHBL Tak, 3aMepbl PM3MOTOrNIECKNX TaPaMEeTPOB MHOTO TOYHEe OTPAXKAIOT IMOLNO-
HaJ/IbHble TePeKVBAHNUS YeT0BEKa, HeXKe/IV OTBEThI Ha OIPOCHVIKY, MHbIe GOPMbI CAaMOOTYeTa
VIV HETIOCPENCTBeHHOe Habofe e 3a oBefeHneM. Ho 10 HacTOsIIero My/IbTHANCIMIUIN-
HAapHOTO IIOfIX0fia OueHb janeko». CM.: [Xonmoroposa A.B., Perukosa O.B., 2017: 14-15].
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CTH BO B3POCIIOM BO3pacTe (110C/Ie MCKTIOUeHNA CTaTUCTUYECKO TOTPEIIHO-
ctn). [Ipuaem geru, nepenecmne YMT B Bozpacte mo 12 y1eT, 3HaUUTETBHO
paHbIlle HaYa/IM KPUMMHAIBHYIO «Kapbepy», yeM nepeHecumte YMT mocre
12 net. TN MCCIeNOBaHNA MOKA3bIBAIOT, YTO MHPOpManysa 06 ocobeHHO-
CTAX CTPYKTYPBI 1 QYHKIMI MO3Ta, HE3aBYCUMO OT TOTO, OIIOCPeJOBAHBI /I
OHU VHAVBVIYa/IbHBIMY OCOOEHHOCTAMM Pa3BUTVA HEPBHON CUCTEMBI VN
npsMbIM Gu3nIecKuM (TpaBMaTUYeCKM) BO3JIENICTBIEM B Ooree O3qHEM
BO3pacTe, MOXeT OBITh HEMCTBUTE/IBHO IIOIE3HON [JIs OIpefeNeHns Kpy-
ra JIni, NMOABEPXKEHHBIX 00Jiee BBICOKOMY PUCKY IPECTYIIHOTO IOBEJEeHV
[Glenn A.L., Raine A., 2014: 56].

EcTecTBEeHHO, YTO IpeXHIE TeOpeTUYecKye IMOCTPOEHNS MOBeeHYeCKIX
HayK U IPeXJe BCEro ICUXOIOrUY, NOABEPININCh BCECTOPOHHEI PEBUSUM C
TOYKM 3peHus 3adUKCUPOBAHHBIX HellpoHayKaMy (aKTOB ¥ BBISIBJIEHHBIX 3a-
KOHOMepHOCTell. B xofie aToro mpomecca nocreneHHo 0popMmIOCh HOBOe Me-
KIVICUUIUIMHAPHOE Hay4YHOe HallpaBjIeHVe — KOZHUMUBHAA HelipoOuonozus,
VICCTIEYIONIast B3aVIMOCBA3b MEXY aKTMBHOCTBIO TOJIOBHOTO MO3TI4a, a TaKXe
npyruMu acrekramu ¢yakumonuposanua LIHC ¢ mosHaBaTebHBIMIU IIPO-
neccamy 1 nosefieHyeM. COOTBETCTBEHHO VIHTepeC K IIO3HAHMIO HEVIPOHHBIX
OCHOB COIIMA/IbHO 3HAUMMOTO IIOBEeHVSI HaulHAeT IPOSBIIATH Bce OObIlee
KO/IMYECTBO CIIEIMA/INCTOB B 0O/IACTY TOBEIEHYECKIX VI COLMAIbHBIX HayK.

B xayecTBe mpuMepa 11e1ecooO6pasHo yka3aTb Ha pe3y/IbTaThl UCC/IET0BaA-
HUIT U3BECTHOTO aMEPUKAHCKOTO CIEIMa/IIICTa B 06/1aCTU KJIMHUYECKOI IICH-
xonoruu u Heitpobuonoruu T. Mo urrt. Ilo ee HabmOReHNAM, IPUMEPHO
5% MaJIbYMKOB CTaOWIbHO AEeMOHCTPUPYIOT IPU3HAKY IKCTPEMasIbHO-aH-
TUCOLMATIBHOTO TNOBefeHMs. [IpuyeM BOKPYT 3TOM IMQPHI TPafUIIOHHO
KOJIe6/IeTCs M O/ MY>KUVH, BIIEPBBIE apeCTOBBIBaeMbIX ITOJIMIIVEN B MOJ-
POCTKOBOM BO3pacTe, I IPOLIEHT OCY>KIeHHBIX B3POC/IBIX MOIOABIX MY>K4IH
3a HaCWJIbCTBEHHBIE IIPECTYIIEHNS, I PaCIIPOCTPAHEHHOCTD B MYXKCKOJ I10-
NY/IALAN AL C «QHTVICOLMATBHBIM PacCTPOICTBOM IMYHOCTM» (antisocial
personality disorder).

OpHaxo 9T JaHHBIE He COIVIACYIOTCS C JUArpaMMOoli, IeMOHCTpUpYIOLIeit
COOTHOIIEHNe YJC/Ia IpaBOHAPYIIEHNIT ¥ BO3PACTa JINII, X COBEPIINMBIINX.
Bepinna KpuBoii pacrionaraeTcs B BO3pacCTHOM IIPOMeXYyTKe oT 15 10 20 ner,
a IO JIM1] 9TOTO BO3PACTa, BOB/ICYEHHBIX B IPOTUBOIIPABHYIO [eATETBHOCTD,
coctaBsieT okono 65% [Moftitt T.E., 1993: 677-678]. Osnavaert n1u Takasi Kap-
THMHA TO, YTO B IIOAPOCTKOBOM BO3PacTe YBEIMYMBACTCA KOINIECTBO JIOfEH,
TOTOBBIX COBEPLINTDH IPECTYIUICHUE, VM, HAIPOTUB, He3HAYUTENIbHOE, HO
CTabM/IbHOE YNC/IO NIPaBOHAPYLINTeNIeN (HampuMep, Te e 5%) mpopyumpy-
eT OoJblllee KOMMYECTBO IIPAaBOHAPYLIEHUII B IIOAPOCTKOBOM Bospacte? Ilo
MHeHUI0 Mo duTT, 06€ 3T rpyIIIbel BHOCAT CBOVI «BK/Iafl» B OPMIUpPOBaHIEe
KPVBOJ JeMMHKBEHTHOCTI: ¥ He3HaunTenbHas (5-10%) rpymnma nui, nposs-
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JISIOIIMX aHTUOOIeCTBEHHOE MTOBEleHVe TOTO VIJIM MHOTO pojia Ha KaXK/[OM
aTamne xu3un — life-course-persistent (LCP), u 60onpiirast mogpocTKOBO-BO3-
pactHas koropra — adolescent-limited (AL), kopoTkas KpyMMHaIbHas Ka-
pbepa KOTOpPOJ 3alloNHAeT BEPXYIIKY KPUBOI «BO3PACT-IIPECTYIHOCTD».
BpemeHHYI0 IPpUBEP)KEHHOCTDb MOAPOCTKOB U3 BTOPOJ I'PYIIIBI aHTVCOLIN-
aJIbHOMY CTUJIIO TIOBeIeHMsI aMepYKaHCKas MCCIeOBaTeNbHNUIIA O0bACHET
UIX CTpeMJIEHUEM IIPOJEMOHCTPUPOBATh TaKMM 00Pa3oM CBOIO COLMAIBHYIO
3peNnoCTb, IOPUAUIECKIIT MOMEHT MPU3HAHMS KOTOPOIl 31I0Xa MOJEPHM3MA
OTOABMHY/IA TOPA3/0 Aajbllle OT Iepuoa 610IOrNYecKoil 3pe/IoCTy, HaCTy-
IAIOIIEro Telepb paHblle (BCIEACTBIE 3HAYMUTENIBHOTO YIYYIIeHNs YPOBHSA
XKVM3HM), YeM B JOMH/[YCTPHUA/IbHYIO SIIOXY.

HanpoTus, cHAPOM CTOKOTO acOLMATbHOTO MOBENEHNSI Ha MPOTSKe-
HYM Beelt xusnu (panee — LCP) y npumMepHO 5-10% Bcex My»XUMH MIMeeT, IO
MHeHVI0 MopUTT, 610IOrnuecKyo OCHOBY B Bufie AUC(YHKIMIT HEPBHOI
crctemsl. [Ipn 9TOM ero opraHmyeckoe IPOUCXOXKIeHNe He MeeT VCKITI0UN-
TEIbHO OMOIOrMYecKoll feTepMuHupoBaHHOCTH. CKOpee, MHANBU/ya/TIbHbIe
pasmu4Ms B COCTOSIHUY HEPBHOV CUCTEMBI IIOCTAB/ISIOT MCXOIHBI MaTepu-
a1 yIA HOC/IeAYIOIero B3aMMOMIEIICTBYIA YeloBeKa C OKPYJKaIollell cpefoit
[Moffitt T.E., 1993: 685-689]. Takum o6pasom, Moddurr chopmynmnpoana
TEOPHIO, B COOTBETCTBUM C KOTOPOJ IPUMEPHO KKABIN JIeCATHIN WU OBAJI-
LJaThIil TIPeCTABUTENb MY>KCKOJ MOMY/ISALNM He CIIOCOOEH aflalTpOBaThCs
K B3aJMIMOJIEJICTBUIO C COLIMA/IBHOI CPEMOil B CUTY UMEIOLINXCS Y Hero 61o71o-
ruveckux ocobenHocreit. OgHoI 13 GOPM ero peakuuy Ha pasIUIHbIE CO-
I/a/IbHble KOHQIMKTBI MOTYT BBICTYIIATh ¥ IMIOCTYIIKY aHTHOOIIECTBEHHOTO
CBOJICTBa (B TOM YIIC/Ie MMEIOIIVie XapaKTep (pU3MIecKoil arpeccun).

OnHOBpPEMEHHO aKTMBHOE Pas3BUTHE B IIOC/IE[HNE AECATWIETUA MOJIEKY-
JIIPHOJI T@HETUKY CIIOCOOCTBOBAJIO BCIUIECKY MHTEpeca K M3YYEeHWIO IIPUPOJIBI
HPOVCXOXK/IEHVISI MHAVBUAYA/IBHBIX PAs/INyNil B ITOBEIEHNN VHIUBUAYYMOB.
ITuM 3aHUMaeTCs NoBefeHYeckas reHeruka (behavioural genetics). Onpno us
K/IIOYEBBIX ee HAIIPaBJIeHMII CeTOfiHS — IOVCK I€HOB-YYaCTHUKOB arpeccyB-
HoOTO noBefieHus. K pelirennto aToit 3ajaum MO>KHO ABUTAThCS ABYMS Y TAMIL.

ITepBbIit — 3TO M3y4YeHNe TeHOB-KAH/I/JATOB, CBSI3b KOTOPBIX C KOHKpeT-
HOV OpMOII NOBeieHNsI BecbMa BeposiTHA. [IpMMeHUTeNbHO K arpeccuu B
KauyecTBe TAaKOBBIX, €CTECTBEHHO, PacCMaTPUBAIOTCS MOMMMOpGHBIE Bapu-
QHTBI TEHOB, BOB/ICYEHHBIX B MEXaHM3M PETY/IALN HelIpOTPOPUKY U PyHK-
LIVIOHVPOBAHMsI HENIPOMEMATOPHBIX CHCTEM MO3Ta, U, B IIEPBYI0 OYeperb,
Y4acTBYIOLIVX B MeTab0/MM3Me CepOTOHMHA U fodaMuHa (Hanpumep, MOHOA-
muHokcuaasa A (MAOA)?, nodamunossiit perenitop 2 (DRD,), nmepenocunk

2 Tlo pesynbraTaM OFHOTO BIUATeIbHOrO (60s1ee 6.000 unTIpoBaHMii, Mo faHHbIM Google
Scholar) nccnegoBanus ycTaHOB/IEHO, 4TO (QYHKIMOHAIBHBI HOMMMOpMU3M B rene MAOA
CMATYaeT MOCNENCTBUA XKEeCTOKOro obpaiieHNA. Y feTell, HOABEePIIINXCA )KeCTOKOMY 0bpa-
IEHWIO 1 MMEMOLIMX FeHOTHII, 00ecrednBaoLNii BBICOKUIT ypoBeHb aKkcipeccun MAOA,
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ceporonnHa (5-HTT wmm SLC6A4) n nodamuuoBbIi pepMeHT kaTexon-O-Me-
tunrpancdepassl (COMT). K HacTosmemMy BpeMeHN IPOBEIEHO MHOXECTBO
VICCTIE[IOBAHNI, KaK IOATBEP>KIAONINX ACCOLMAIVI0 IOomMMopdusMa 3TuX
TeHOB C Pa3/MYHbIMM (POpMaMI arpeccBHOTO NOBENEHMs, TaK ¥ OIpOBep-
raromyx 91y runoresy [Tremblay R.E. et al., 2018]; [Pavlov K.A. et al, 2012];
[Trifu S. et al., 2020]. Takye IpOTMBOpPEUMBLIE Pe3y/IbTAThI OOBACHAIOTCA TEM,
YTO B/IMAHUE OTE/NbHBIX I'€HOB HA arpeccMBHOE IOBeleHMe OIIOCPENOBAHO
TaKOKe MPeJLIeCTBYIOLIVM OIBITOM MX HOCUTENIEN, ¥, 0COOEHHO, YCIOBUAMMU
PaHHEro pasBUTHA ¥ BOCIMTAHVA TaKUX MHAVBIUAYYMOB [Mapkenb A.JL., 2016:
674]. Kak oTMeyaloT Befylye OTe4eCTBEHHbIE CIIEI[V/IACTBI 110 TeHEeTHKE I10-
BeJIeHNs, «XOPOLIIVe YCTIOBUA BOCIIMTAHNA, HA/IMYME XOPOIIeil POANUTENbCKON
3a00TbI OJIOKMPYIOT IIPOSIB/IEHNE TE€HOB arpecCUBHOCTY, B TO BpeMs Kak IUIO-
XJe YC/IOBUS U OTCYTCTBME POAMTENTbCKON 3a00TBI CIIOCOOCTBYIOT MPOsIBIIE-
HILAIM arpecCUBHOCTI. JTa K€ 3aKOHOMEPHOCTD MOTy4eHa IIPY MCCTIeI0OBAaHNN
Ha >KMBOTHBIX (KPBICBI, 00€3bsIHbI) 1, II0-BUVIMOMY, SBJISIETCS JIs1 >KMBOTHBIX
yHuBepcanbHoi» [Kynpsasuesa H.H., Mapxkens A.JL., Opnos 10.J1., 2014: 1143].

Bropoe BO3MO)KHOe HallpaBJIeHJE ITOVICKA [€HOB-«arpeccopoB» MCXOMUT
U3 CETONHSAIIHErO 3HAHMA O TOM, YTO '€HOM 4elO0BeKa COCTABJIAIOT HMOPS-
ka 20 TbIC. TeHOB. CiIe[0BAaTeNIbHO, MOXXHO IPEAIONOXKNATD, YTO He TONIbKO
BBIILIIETIepeYNC/IEHHbIe TeHbl BJNAIOT OINpeleleHHbIM 00pa3oM Ha arpec-
CMBHOe moBefieHye. [ToNbITKM MOMCKA APYTUX KaHAUIATOB Ha Ty PONb aK-
TUBHO NPEIPUHUMAIOTCSA B paMKax IOTTHOT€HOMHOTO MOMCKA acCOLMaIinit
(manee — GWAS), ogHako moka 6esycreniso. /o HacTosIero BpeMeH! He
yIaeTcs BBIABUATD SIBHOI aCCOLMALMY KaKMX-/TMO0 BapMaHTOB F€HOB He TOJIb-
KO C ITOBEIeHYEeCKVIMH, HO U Jake (pusnonorndeckumu (pocT, MHAEKC MacChl
Tema M Jp.) Ipu3HakaMu. Tak, IOUCK FeHeTUYEeCKUX BapUAHTOB, CBSA3aHHBIX C
ycrexamy B 00pa3oBaHuy, OLeHN/I Haubosiee BBICOKMUII TeHeTIYeCKIIT BKIa]
b B 0,02%, a Bce BBISB/IEHHbBIE «MHTEpPECHbIe» BapMAHTHI B CyMMe 00b-
AcHAIM oKomo 2% o6meit nsmenunBoctu [Rietveld C.A. et al., 2013: 1469].
OpHako HeCMOTPs Ha 3TU OOCTOATENHCTBA, HEKOTOPbIE I'€HETHKI, TBEPHO
OTHOCS arpecCUBHOCTD K HAC/IeAyeMbIM IpY3HaKaM (C BepOSATHOCTHIO OKOJIO
50%), IpOTHO3MPYIOT B MEPCIEKTUBE JOKa3aTeTbCTBO STOTO ¥ TPV IIOMOIY
Mmetoa GWAS (mipu ycnoBun yBenndeHust BBIOOPKY 1 IOBBIIIEHNUS CTEIIeHN
ee pasnoo6pasmns) [Odintsova V.V. et al., 2019: 188].

B 11e/710M BBIPMCOBBIBAIOLIYIOCS Ha CETORHALIHMII JIeHb COLIMATbHO-0M0II0-
TMYECKYI0 CXeMY Ye/IOBEUeCKOTO ITOBEIeH s, B TOM YIC/Ie Vi arPeCcC, MOXKHO

pexe pasBUBA/INICH «aHTICOLMANIbHbIE IPO6TeMbl». DTU AaHHbIE, II0 MHEHIIO ABTOPOB, «MO-
YT YaCTUYHO OO'BSCHUTB, TOYEMY He BCE )KEPTBBI XECTOKOTO 0OpalleH s BBIPACTAIOT U CTa-
HOBSITCSL KEPTBAMMU JPYTUX, @ TAKXKe MOCTAB/LIIOT «IMUJIEMIONOTIYECKIe» JOKA3aTelbCTBA
TOTO, YTO FEHOTHIIBI MOTYT CMATYaTh YyBCTBUTEILHOCTD Ji€Tell K HeOIarOMpysTHBIM BIIVIs-
HISIM BHelTHelt cpepibl». Cm.: [Caspi A. et al., 2002: 851].
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CBECTU K C/IEAYIOLIEMY: C OJHOVI CTOPOHBI, FeHeTUYecKye paKTOPbl BINSIOT
Ha ¢akToppl Omonormyeckye (Bo3OyaMMOCTb ¥ TOPMOHA/IbHBIN YPOBEHD),
a Tak)Ke Ha KOHKpEeTHbIe acIeKThl (PYHKI[MOHMPOBAHNA MO3Ia, KOTOpbBIE, B
CBOIO OYepenb, BIUAIOT Ha ToBefieHNe [Popma A., Raine A., 2006]. OgHoBpe-
MEHHO 610/10rMYecKas IpepacioNoXeHHOCTD BIUsAET Ha TO, KaK TIMYHOCTI
pearnpyroT Ha OKPY>KaIoOLIyI0 Cpeny, GaKTOpbl KOTOPOIl, B CBOI OdYepeqb,
MOT'YT BIMATD Ha 9KCIIPECCHUIO T€HOB, YPOBEHb TOPMOHOB U HEIIPOTPAaHCMMUT-
TEpPOB, 11, B KOHEYHOM UTOTe, HAa CTPYKTYPYy U (YHKIVM TOJIOBHOTO MO3ra
[Focquaert E, 2019]. B xakoit Mepe 3TV faHHBIE YYUTBIBAIOTCS V/IU KaKOBa
TeHJeHLIMA K UX Y4eTy B PaMKax IOPUANYECKON HAyKM U MPAKTUKIU?

1. Cdepa yronoBHOM I0OCTULUM KaK TOYKA Nepece4vYeHns
npoo6seMHbIX Noner 6MoNorMn n KPpPUCNpPyaAeHLUN

HacrortuuBble pU3BIBBI BKIIOYUTD TaHHbIE KOTHUTUBHON HepoOmono-
TUY U TIOBEIeHYECKOI TeHETUKY B IPOOIEMHOE TI0JIe IPYTMX HAyK pas3faloT-
4, B IIEPBYIO O4epelb, U3 CPeAbl KPYMMIHOJIOTOB, M3Y4AOLVX 3aKOHOMEPHO-
CTM IIPECTYITHOTO [OBEeHs, Vi CIEIMa/IIICTOB B 00/1aCTy YTOTIOBHOTO IIpaBa
¥ Ipoliecca, KOTOPBIM HOBelillNe JaHHble KOTHUTVBHOI Helipobuonornu u
IIOBEJEHYECKOM T€HETUKN AT IOBOJ I JIUCKYCCUIL O IIEPECMOTPE JOK-
TPVMHAIBHOJ ¥ HOPMAaTMBHO-IIPaBOBOJ 6asbl, perJlaMeHTHpPYIOIell OCHOBa-
HIA YTOJIOBHOM OTBETCTBEHHOCTU ¥ BOIIPOCHI BMEHEHNA, a TAK)Ke aJITOPUTM
JOKa3bIBaHMsI BMHOBHOCTV/HEBMHOBHOCTK oOBuHsiemoro [Andeposa E.B.,
2023]. [leitcTBUTENbHO, Chepa YTOTOBHOI IOCTULUY AB/IAETCA Hanboiee ode-
BUJIHOJI TOYKOJI ITepecedeHNs MPOoOIeMHBIX ITOJIeil 61I0/I0TMH U I0PUCTIPY/ieH-
1. 9TO OOBSCHAETCS, Ha HAIIl B3IJIAM, CIEAYIOLIIMU 00CTOSTE/IbCTBAMIA.

Bo-niepBbIX, ()eHOMEH YeTIOBEYECKOTO MOBEIEHMs, IBHO BBIXOMALIETO 32
PaMKU IIpaBUI YeTOBEYECKOrO OOLIeKNTHA (3a4acTyi0 MMEIOIIEro B CBOEII
OCHOBE arpPeCCHBHYI0 COCTAB/IAILIYI0 M HEPEIKO PACCMATPMBAEMOrO BIIO-
CTIEICTBUM B KayeCTBe IPECTYIIHOTO), HAXOAUTCS B IIEHTpe BHUMAHNUA KOT-
HUTUBHBIX HENPOOMOIOrOB C MOMEHTa BHEJIPEHVS B MCCIIEOBATE/IbCKYIO
IPaKTUKY TeXHOMOrMil HeiipoBusyamusaunn’. OfHAKO 3a ucTekume 6omee

> Eme B 1987 1. 6bUm11 OIyOIMKOBAHBI Pe3y/IbTAaThl UCCIELOBAHNS YIeHBIX TeXaccKoro
YHUBEPCUTETA, B KOTOPOM B KaueCcTBe 00beKTa M3ydeHNst GUIypupoBam deThpe YemoBeKa
«C VICTOpYEN MTOBTOPSIOIIETOCs 6eCiie/IbHOr0 HaCUIbCTBEHHOTO MOBefeHs». VX Mo3r 6bu1
006CIeloBaH Ipy MOMOIIY Pas/INYHBIX METOOB HEIIPOBM3yaMn3alyi: 3IeKTPo3HIedanorpa-
¢ua (93I), komnpiotepHass Tomorpadus (KT) 1 mo3uTpOHHO-9IMMCCHOHHASA TOMOrpadusa
(II9T). Beumu HOMTyYeHDI C/IEAYIOLIVe Pe3yIbTaThl: «Y TpeX MAIeHTOB HaO/I0faIach MIKO-
Basi aKTVBHOCTD B JIEBBIX BUCOYHBIX 00/1acTsIX, a ¥ ABYX Ha KT ObUIM BBIAB/IEHBI aHOMAJINN,
XapaKTepy3yIolyecs reHepaa30BaHHON KOpKoBoil arpodueit. I19T-ckaHnpoBaHue s
JeThIpeX C/Iy4aeB I10Ka3ajIo MPU3HAKYM HapYLIeHNI KPOBOTOKA U MeTabo/I3Ma B 1€BOIl BY-
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4eM TPU [eCSTUIETVs] HAb/MI0KaeTCsl TOCTelleHHOe CMeIleHe MCCIeToBa-
TE/JIbCKOI'O BHUMAHIA C ITOVICKaA HOKYCOB HCPBI/I‘IHOI/UI MOI[Y}IHLU/H/I «arpeCCI/IB-
HbBIX» I/IMHYHBCOB B T'OJIOBHOM MO3re¢ I/IH,IH/[BI/I,HYYM& K HOCTpOeHI/IIO Heﬁ[pom/[—
HaMINYE€CKUX CXEeM BCETo Hpouecca — OT NCXOJHOI'0 CirHasma ago }ICIU/ICTBI/IH B
dbopme PU3MONTOTNIECcKOro aKTa.

Bo-BTOPBIX, IPaKTUYECKY C ITOTO >K€ BpeMEeHM B KPYTY I0PUCTOB LIMPKY-
}H/IPYCT MHEHIE, YTO METOOMKI I/ICCHeIIOBaH]/IﬁI, peaTII/I?)yeMI)Ie B HaYKaX eCcTe-
CTBeHHO-HaY‘{HOI‘O OMKiIa, " ]IO6bIBaeMbIe HOCpeI[CTBOM X OAaHHbIEC VIMEET
CMBICJT TIOCJIEJOBATE/IBHO BHerﬂTb B HPaKTI/IKY YFOHOBHOFO HpaBOCYﬂI/IH B
LIe/ISIX Yy 4LIeHNsI KaueCTBa ee IesATeIbHOCTH 3a CUeT, B IIEPBYIO O4Yepefib, I10-
BBIIICHNA YPOBHA O0OBEKTMBHOCTH IIPM OLieHKe HAafIeKHOCTU VICCTIENyeMBIX
I0Ka3aTenbCTB. BIIOTD [I0 HACTOSAIIETO BpeMeHM 3Ta IPOLiefypa IIPOfo/Ka-
eT 6aSI/IpOBaTbCH, HYCTI) HE NCKIIYNUTEIbHO, HO B OCHOBHOM Ha CY}IGI;ICKOM
ycMoTpeHun. IlepcreKTBel MCIIONIb30BAHNA HEMIPOICUXO/IOTMYECKNX LOKa-
3aTe/IbCTB B YTOJIOBHO-IIPOLIECCYaTbHOM KOHTEKCTe Ha 3ape BHELPEHNS Hell-
pOTeXHOTIOI‘I/If/I B KOTHUTVMBHbIC CCIIE€NOBAHMA BUOE/INCh X CTOpOHHI/IKaM B
BO3MOXXHOCTHU 9KCHepTa-CHeLU/IaTII/ICTa «HPI/IBCCTI/I KOJINYeCTBEHHDbIE, HOpMa-
TUBHBIC TaHHbIEC O B3aIMOCBA3AX Me)K,HY MO3TIOM I ITIOBEOCHMNEM B HO,HTBep)K-
OE€HIE TOro, 4TO TPa}II/IHI/IOHHO 6I)UIO HPOJIYKTOM 3KCHepTHOFO 3aKJ/JIIOYEeHI A,
OCHOBAaHHOTO Ha MCCIeOOBAHMAX IICUXNYECKOTO CTaTyca I MeTOoJaX KJIMHU-
yeckoro onpoca» [Martell D.A., 1992: 315].

B-TpeTbI/IX, C}ICHYCT KOHCTaTI/IpOBaTI), qToO peSY}IbTaTI)I JEeATCIbHOCTU Hpa—
BOOXpaHI/ITe}IbeIX CuCTeM 6OHIJHH/IHCTBa CTpaH M]/Ipa B HaIllM JHU HAaXOOAT-
CsI BHE 3HaAUMMOM KOppeHHHI/H/I C TEHOCHUOVAMN paSBI/ITI/IH HPECTYHHOCTI/I KaK
coumanbHOro siBjeHusi. Kimaccmyeckass KOHIENINS CIPaBeIMBOTO BO3/a-
HIISI 32 COZIesTHHOE, TIOCTYMpyeMast co BpeMeH Bekkapua u ¢punocodoB-3H-
LVIK/IOTIE[CTOB, IABHO I0Ka3a/1a CBOI0 HECOCTOSITENbHOCTD C TOUKI 3PEHMS
3aerHHeHI/IH 3a HaKa3aHIEM HE€ TOJIbKO KapaTe}IbHOﬁ[, HO 1N HpeBeHTI/IBHOIU/I
¢byukumn. Peanusyercs TONMbKO IepBasi, M CETONHSA MHAYCTPUs YTOTTOBHOM
focTUIMY aKTUIeCKy B 1F000M 0011eCTBe BBICTYIIAET JIMIIb B KaueCTBe Ofi-
HOTO U3 CPCHCTB COXpaHeHI/IH Tpa)II/IIH/IOHHOI‘O COLMA/IbHO-ITOIUTNNYECKOTO
YK/IaJa: eC/iu eCTh HAPYIIUTEIN HOPM YTOJIOBHOTO 3aKOHA, 3HAYNT, JO/DKHA
CYIHECTBOBaTb U MalllMHa YI'OHOBHO]Z pereCCI/H/I.

CoBceM Apyroe fefo, eciu BCe-TaKM YAACTCS IEePEeOPUEHTHPOBATh ee C
pesynbprata (HakasaHye) Ha Ipolecc (KOHTPOIb 3a IOBEEHNEM), B KOTO-
poM OuomapKepsl IOTEHIMAIBHOTO IIPABOHAPYLINTENS OYAYT SBIATHCA
K/ITIOYEBBIM 3JIEMEHTOM CUCTEMBbBI TaKOT'O KOHTPO}IH. B stux YCHOBI/I}IX HEJ/Ib-
34 MCK/IIOYaTh CUTYaLNN, IIPY KOTOPOII IIPOrpecc B 06/1acTy KOTHUTUBHOTO
€CTeCTBO3HAHNA B ﬂaHbHeﬁMEM CHOC06€H paCHII/IpI/ITb H€ TOJIbKO Halle I10-

COYHOII ffofe. Y [IBYX HAI[VIEHTOB Tak>Ke OBUIVM BBISBIIEHBI HAPYIIEHVsI B IOOHOI Kope». CM.:
[Volkow N.D., Tancredi L., 1987: 668].
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HIMAaHIe CBSI3€ell MO3Ta I IIOBEJEeH s YeJIOBEKA, HO I «IIOB/IMATH Ha OCMBICTIE-
HI€ B JOKTPMHE M IIPAKTUYECKOe IIPUMEHEeHNe TaKIX KaTeropuil yTolI0BHO-
ro 1paBa, KaK, HAIIpUMep, BIUHA, BMEHsIEMOCTb (HEBMEHsEeMOCTb) U BO3PacT
YTOJIOBHOJ OTBETCTBEHHOCTV». OfHAKO 3HAYNTeIbHAS YaCTh CIIEI{MaICTOB,
aHAIVUPYIOIUX TIePCIeKTVBBI BHEPEHMs Pe3y/IbTaTOB HeilpoOyonornye-
CKMX MCC/IeJOBAaHMII B YTOJIOBHO-IIPABOBYIO TOKTPYUHY M IIPAKTUKY, IOKA He
CKJIOHHBI K «3aBBIIIEHHBIM OXXVUJAHNSM B OTHOIIEHNI MO3Ta» U MOJJePIKI-
BAIOT TE3MC: «MO3T He COBepIIaeT IPeCTYIIEHNIT; IIPeCTYIUIeHNsI COBEPIIAIOT
mopy» [[Tonybunckas C.B., 2019: 28-29].

B-ueTBepTHIX, Cepbe3HBIM CTUMY/IOM IJIS HEepecMOTpa TPafUIMOHHBIX
HIO/IXOZI0B K OpraHM3aIMM AesITebHOCTI CUCTEMbI YTOTIOBHOTO IIPaBOCY/VS
BBICTYIIaeT TaK>)Ke PacCLIMpeHie MaciTaboB TeOPeTUIECKOTO BIVISIHUS U 110-
BBILIIEHVE CTEIIEHN YOeqUTebHOCTY apryMEeHTOB, BHICKa3bIBAEMBIX IIPEfICTa-
BUTESIMM OM0COLIMANTBHO KPYUMUHOIOTUY. VIX ITaBHBIIT T€3MC TAKOB: aHTH-
0061ecTBEHHOE IIOBefIeHe YeloBeKa (B IepBYIO 04epefib, TO, KOTOPOe MIMeeT
B CBOEI1 OCHOBE MMITY/IbCMBHOCTD ¥ arpecCiIo), HepeaKo IPOsIB/solIeecs B
OIlpefie/IeHHbIX (OpMax MPEeCTYIHO AesITeTbHOCTY, IMEET He TONBKO COLM-
a/ibHbIe, HO U OMOIOrMYecKyie KOPHYU, BePOsITHOCTD BBISIB/IEHNSI KOTOPBIX U
OLIEHKM X BIVSIHMA B 00IIjeM IOBeeHUYeCKOM MeXaHM3Me B pe3y/bTare Ha-
YIHO-TEXHNYIECKOTO ITPOrpecca HeYK/IOHHO BO3PACTAeT.

CocpenoTodyeHHast Ha M3y4YEHUN NAHHOTO BOIPOCA, a TAaKXKe B LIJIOM Ha
aHanu3e ¥ 0000IIeHNN COBPEMEHHBIX NOCTVDKEHMIT B 00/IACTH eCTeCTBO3-
HaHUA U MOC/IeAYIOIel MX afalTaluy K IpefMeTHON 00acTy HayK yro-
JIOBHO-TIPABOBOTO I[MKJIA, CETONHALIHSS OMOCOIManbHass KPUMMUHOIOTHUS
SBJIACTCS OFHMM Y3 OCHOBHBIX JIpaliBepOB PasBUTHS 9TOV Cepbl OPUCIPY-
menumu. Ha cerogHAIIHMIT TeHb ONMyOIMKOBaHbI COTHY CTATeil MO JJaHHO
npobnemaruke U HecKonbKo MoHorpadmit [Beaver K.M., Walsh A., 2009];
[Beaver K.M. et al., 2014]; [Rafter N.H. et al., 2016]; [Walters G.D., 2022].
BonpunHCcTBO coBpeMeHHbIX yueOHnKoB kpumyHonornu B CIITA n 3anagHoi
EBporte cofepXut pasper, paccMaTpUBAIOLMI ICTOKY IIPECTYITHOTO ITOBefie-
HUsA B 6uoconmanbHoM paspese [Burke R.H., 2021]; [Lilly J.R. et al., 2019].
Haxowerr, BBIXOAUT 1 y4eOHast TUTEPATYPa, IOCBsIIeHHAsI HEIIOCPEACTBEHHO
6nocounanbHoit KpuMuHonoruu [De Lisi M. et al., 2018]. Bce aTo cBuzerenn-
CTBYeT O IIOCTYIIaTe/IbHOM BEKTOPe Pa3BUTHA JAHHOTO HAIIPaB/ICHNA IPYMe-
HUTEIbHO K PACCMOTPEHUIO CYIIIeCTBa OXBATBIBAEMBIX M IIPOOIEM.

2. NMouyemy cerogHs cyabsi, NPOKYPOP U 3aLLNTHUK
B CLUA n3y4aioT KOrHUTUBHYIO HEMPOOMONOruio
N NoBeAeHYeCKYIO reHEeTUKy?

Vrak, kakye TpaHcopMaIuy IMPON3OLIIM MM XOTS OB HAMETWUIUCH B
paccMmaTpuBaeMoii cdepe 3a pyOexxoM B pesyybraTe WM Ha GpoHe JOCTIKe-
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HUJI KOTHUTVBHOJ HEVPOOMONIOTUY Y TOBEEHYECKOI TeHeTUKY B YC/IOBM-
AX BIVSTHYUSA BBbILIENIEPEUMCIICHHBIX U VIHBIX O/1arONpUATCTBYIOLIIX 9TOMY
00cTOsATEeNbCTB? B Kakoil Mepe HOBejiIVe JaHHbIE 9TUX HAYK IIPYHMMAIOTCS
BO BHMMaHMe (V1M KaKOBa TeH/IGHIVS K VX y4eTy) B paMKaxX yrOJIOBHO-IIPO-
L[eCCya/IbHOM [eATeTbHOCTI 10 PACCMOTPEHUIO JIe/l O MPEeCTYIICHUAX, UMe-
IOLIVX ABHYIO arpecCUBHYIO Ipupopy?

Omnpir CHIA B 3TOM BOIlpOCe MOKa3blBaeT, YTO MPAKTUKA BbIIBIDKEHUA
CTOPOHOJ! 3aLINUTHI APIYMEHTOB OJMOJIOTMYECKOTO VI MEAUIITHCKOTO CBOI-
CTBa NPAMO OTPakaeT COCTOSAHME U BEKTOP Pa3BUTNA HAyYHBIX MCCIEOBA-
HMIT 6110IOTMYeCKOII CTOPOHBI IMYHOCTY IIpaBOHapymuTens. Tak, Ha pybexe
1960-x-1970-X IT. 3a111Ta 110 HEKOTOPHIM HAIIYMEBIIVM YTOJIOBHBIM Jl€/IaM
O COBEpIICHNN HACUIbCTBEHHBIX IPECTYIIEHUIT CTPOMIACh Ha MOTOKEHMAX
«XPOMOCOMHOI» TEOPUH, B OCHOBY KOTOPOI JIEI/IM Pe3y/IbTaTbl HOBEIIINX
Ha TOT MOMEHT VICCIIElOBAHNIA, YTBEPKABIINX, YTO B TIOPbMAX CTPOIOro pe-
xuma B CIIIA v gpyrux cTpaH cofiep)kaoch HEeIPOIIOPLMOHATIBHO OO/IbIIOe
KOJITYeCTBO MY>K4JH C JJOIOTHNUTeIbHON XpoMocomoit Y (XYY). Takue -
HOCTHU JIeMOHCTPUPOBAI HE3PENIOCTh TMYHOCTHU, HedeKThl pasBUTUSA WA
HeaJleKBaTHBII KOHTPOJIb HaJ| arpeCCUBHBIMY MHCTMHKTAMY Y SMOLIVIOHAJIb-
HBIMI peaKIUsMIU.

K cepegmne 1970-x IT. 3aiMTa, OCHOBAaHHAs Ha KoHLenumy «XY Y-CHH-
IpoMa», CTPOMIACh B paMKax ILATY Je/l U JIMIIb [0 OBHOMY U3 HuX (ABCTpa-
mund, 1968 1.) cyA mpusHas MOACYAVIMOTO HeBMEHAEMbIM B CBA3Y C HA/IMYUEM Y
HeTro JaHHOI reHeTyeckoit anomanuu [[Tonyounckas C.B., 2022: 26]. Bo Bcex
OCTaJIbHBIX CTy4asiX apryMeHTalVsi CyAeOHOro Bep/iKTa OObIYHO CBOJMIACH
K TOMY, YTO CCBUIKa CTOPOHBI 3allIUThl HA HEBMEHAEMOCTD IOLCYAVMOIO BO3-
MO>KHA TOJIBKO B TOM CJTy4ae, eC/Ii MOXKeT OBITh YCTaHOBJIEHA STMO/IOTMYeCKas
CBSI3b MEXJY €r0 YMCTBEHHBIMJ) CIIOCOOHOCTSMM ¥ TeHeTWYeCKVIM CUHZAPO-
MOM, KOTOPBIil «HaCTOIbKO MOB/IVA/ Ha MBICIUTEIbHbIE ITPOLIECCHI, YTO CYIIle-
CTBEHHO IPEIATCTBOBA/I KOTHUTUBHBIM CIIOCOOHOCTAMY HOACYAVIMOTO VTN
€ro CrrocoOOHOCTH MOHMMATD VIV LIEHUTh OCHOBBI MOPAIbHOTO KOJIEKCA CBOETO
0011[eCTBa», U YTO «MMEIOLINECs B HACTOsIIee BPeMsI MEIMIIMHCKIE TOoKa3a-
TEJIbCTBA HE MOTYT OIPEJENIEHHO YCTAHOBUTD IIPUYVMHHO-CTIE[ICTBEHHYIO CBA3b
Mexay XY Y-nedekToM 1 IpecTynHbIM noBefeHreM» [Rose N., 2000: 10-11].

B 1980-X IT. B aMepUKaHCKMX CyJjaX B Ka4eCTBE JJOKAa3aTe/IbCTB HAYMHAIOT
¢urypupoBarb JaHHbIE O Pe3y/IbTaTaX IPUMEHEHNA HOBEIINX TeXHOIOTMI
BU3ya/IM3alyy TOTTOBHOTO Mo3ra 06BuHseMbIx. OfHUM U3 Hanbosee HaIly-
MEBIINX CTaNo Aeno mpotuB [>koHa XMHKIM, OOBMHSEMOrO B IOKYIIECHNUN

* VlccrmemoBaHMIO 9TUX BONIPOCOB MOCBALIEHO 3HAYNTENbHOE KonmndecTBo pabot C.B. Io-
nybunckoir. Cm.: [[Tonybunckas C.B., 2019]; [[Tomry6unckas C.B., 2021]; [ITonybunckasa C.B.,
2022].ABTOp HaCTOsILIEIl CTaThy B Ja/lbHEIIIEM aHa/lIN3e HOCTAPaeTCsl COCPENOTOUNTHCS Ha
00JIee YaCTHBIX U MeHee U3y4eHHbIX aClIeKTaxX YKa3aHHOI po6IeMaTHKI.
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Ha npesupienTa CIIIA P. Perirana B 1981 1. Cyz BcTam Ha CTOPOHY 3aIlNTBhI,
IIpe/ICTaByBILE/l MHOTOYVCIEHHBIE CBUMIETENBCTBA (B TOM 4YMCIIe pe3y/lbTa-
TBI KOMIIBIOTepHOI akcmanbHoi Tomorpaguu (CAT)) B monp3y Toro, 4ro
XUHK/I B MOMEHT COBEPIIEHNUA NPeCTYIUIeHNs ObUI HeBMEHsIeM, ITOCKOIbKY
crpagan mmsodpenneir [Denno D.W., 1988: 616]. Bmecte ¢ Tem onpaBnanue
XMHK/IN Ha OCHOBAaHMM ITYHKTa «HEBMHOBEH IIO NPMYMHE HEBMEHAEMOCTI»
IPYU/IA/IO JOIOMHUTEIbHBIN VMIIY/IbC MAacIITAOHOMY pedOpMIPOBAHUIO OC-
HOBaHMII 3aIIMTHI II0 IpUYMHe HeBMeHsAeMoCcTH. OHM OBUIM CYILIeCTBEHHO
OrpaHMYeHbl IpUMepHO B 40 1mITaTax, IpeoOpa3oBaHbl B CTATYC «BIHOBHBI,
HO IICUXNYeCK) OO/IbHbI» B BOCBMU APYTUX (BEPAVKT, HOMYCKAIOLINIT TI000I
IIPUTOBOP, BIUIOTH IO CMEPTHOI KasHY BK/IIOUUTENBHO) U TIOJTHOCTHIO OTMe-
HeHbl B ABYX wmTarax: Vmmuoiice n Arigaxo. OgHako B 1992 r. BepBble B
CHIA cyp paspewmm sKCIepTy onmparbca Ha pesynbraTbl II9T-ckanumposa-
HUA TIPU OTIpefie/IeHN) BMEHAEMOCTH MOCYIIMOTO, XOTS 110 JAHHOMY JieTy
(People v. Weinstein) 6b110 TONbKO cMAT4eHO 06BUHEHMe (¢ yOUIICTBA IO He-
npefyMbIIUIeHHOro youiicta) [Rose N., 2000: 12].

B 1990-e rr. pesonanc BbI3Bano geno CruBeHa Mo6my, yOuBIIero BbI-
CTpeIOM B 3aTBUIOK MeHe[Kepa MarasyHa IpJ IOIbITKe ero orpabieHns B
despane 1991 r. AgBokarsl Mo6nmyu (HaxoMBILIErOCs HA MOMEHT COBepIIe-
HIIA IPeCTYIUIeHNS B BO3pacTe 25 /IeT ¥ OTIMYABIIErocs «HeCIIOCOOHOCThIO
KOHTPOJIMPOBATbh CBOY MMITY/IbCBI NI YCBOUTD KaKyl0-T1O0 CUCTEMY LieH-
HOCTeT1») IPeIbABWIN Ha CyJie B KaueCTBe CMATYAIONIErO BIHY 00CTOATENb-
CTBa CBel€HVS 3 eHeaIoTNYeCcKOro aHaMHe3a CeMby OOBMHSIEMOTro: B 4e-
TBIpeX ITOKOJIEHMAX €ro IPeKOB OTMeYa/NnCh HACUINA, arPeccuy U Jpyrue
paccTpoiicTBa MOBefeHM:A. 3alllUTa YTBEepKAaja, YTO 3TU CBeJeHMSA MOIYT
VIMeTb 3HauYeHMe B KOHTEKCTE VICC/IEOBAHM CEMEVHON MCTOPUM HACUINA,
nposefenHoro X. bpynnepom B Husepnangax. OHO peAnonoXuTeIbHO Bbl-
ABWIO CMHJIPOM, IIpY KOTOPOM IIOTPaHNYHasl YMCTBEHHAsA OTCTA/IOCTD ObIIa
CBfI3aHA C aHOMAJIbHBIM IIOBefleHNeM, BK/II0Uas HacUIMe ¥ arpeccuio: Uccie-
TOBaHUA TeHETUYECKOTO ClLIeIIeHNsA IT0Ka3asIy, YTO 9TOT CUHIPOM CBA3aH C
TOYEYHOJ MyTaluell B TeHe, PeryIupyolieM BbIpaboTKy pepMeHTa MOHOA-
MUHOKcHAasel A (MAOA), a TakKe C U3MEHEHNAMY YPOBHA pas3IMYHbIX Heil-
porpancmutrepos [Brunner H.G. et al., 1993: 578-580].

Tem He MeHee BepxoBHbI cyy mTaTa [PKOPIXUA OTKa3an B yAOBIETBO-
peHuM XofaTalicTBa 3alUTHl O JJOIOTHUTEIbHOM T'eHEeTUYeCKOM MCCIefo-
BaHUYM Mo6mu (00BSICHUB, YTO TeHeTHYeCKask Teopus, 3aJeiiCTBOBaHHAs B
merne Mo6iy, «He JOCTUTHET HAay4YHOI CTai)M, JOCTOBEPHO IIPOBEPsieMOIl B
OmpkarimeM OyayiieM, 1... caydait Mo6my He MOXKeT ITOKas3aTb, YTO TaKas
cTagys Korga-nm6o 6yaer ZoCTUTHYTa»), B 1994 I. IpucsHKHbIE IPU3HATIY €T
BMHOBHBIM U IIPUTOBOPU/IN K CMepTHOI KazHu. B 2005 r. mpurosop 6b11 pu-
BeneH B ucnonHenne [Denno D.W,, 2011: 981-982].
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3. HelipoGuonornyeckas n reHeTUKO-NoBegeH4YecKas
cTpaTermm ucnoJib30BaHNUs AaHHbIX KOTHUTUBHOIO
€CTeCTBO3HaHUS B YyroslioBHOM npouecce CLUA

Bpsj mu om604HO yTBEpXKAATD, YTO 00a IOCTEHNX Jie/la CTa/IN OTIIPAB-
HOV TOYKOJI (POPMUPOBAHMS ABYX CAMOCTOSITE/NbHBIX, XOTSI U B 3HAUUTENb-
HOJI CTeIleH) IepeCceKaroIINXCsl CTpaTernii MCIONb30BaHMs JAHHBIX 6110710~
TMYeCKOil HayKu B yronoBHoM nponecce CIIIA — Helipo6uonorndeckoi u
TeHeTUKO-TIOBeleHueckoit. [Ipuyem xapakTep CymeOHBIX pelleHMit o 060-
UM JieflaM 3a/lajl YCPeSHEHHbIl CTaHJapT BOCIPUATHASA CYJOM U NPUCSAKHBI-
MM (PaKTOB M apryMeHTOB, IPVBOAVIMBIX B XOfie Ipoliecca CIelyanIncTaMu
B 00/1aCTV KOTHUTVBHOJ HEMIPOHAYKM VI TIOBEJeHYEeCKOI reHeTUKI. [J0BOIbI
HepPBbIX FOPa3fio yallle OKa3bIBAIOT BIVSAHNME HA XapaKTep BepauKTa (0 BUHO-
BHOCTV/HEBMHOBHOCTY JIMIIA U, COOTBETCTBEHHO, O Ha3HAYEeHUM MO0 OCBO-
OOXKIeHNY ero OT HaKa3aHUs), HeXXenn MHPOpMaIis 9KCIIePTOB-TeHETUKOB.
BritoTh 1o mocienHero BpeMeHM aMepUKaHCKMe CY/ibl He IPOABU/IN CKJIOH-
HOCTU K OLIEHKE JIOBOZIOB O CBsI3J T€HETUKY YeJI0BEKA C €r0 IPOTUBOIIPABHBIM
HIOBeJleH/eM B KaueCTBe HayYHO 00OCHOBAHHBIX U, COOTBETCTBEHHO, IIO/THO-
LIeHHBIX B JOKa3aTe/IbCTBEHHOM acIleKTe. TeM He MeHee, NIpelefleHTHBI, 3Ha-
YYIMBIV [/ Pa3sBUTHA aMEPUKAHCKOIO YTOJIOBHOTO IIPaBOCYAMA MOTEHIAL
VIMEIOT JJaHHble, ToObIBaeMble CIIeIaCTaMy 00eVX yKa3aHHbBIX OTpacyeit
KOTHUTUBHOTO €CTeCTBO3HAHMS, a TaKKe OCOOEHHOCTU MX BOCIPUATUS U
VIHTEpIIpeTaLN CYIOM, IPYUCSKHBIMY, CTOPOHAMY OOBJHEHVIS M 3AIUTHI.

KonmyectBo paccmMaTpuBaeMbIX aMePUKAHCKUMU Cy[JaMy YTOJIOBHBIX JIeTl,
B KOTOPBIX B TOM MV VIHOM KOHTEKCTe PUIypUpPYIOT AaHHBIE HEMPOO1OIIo-
TMYECKUX MCCIeOBaHmit (Yale BCero OHM COOOMIAIOTCS IKCIIEPTaMu 3alllM-
TBI WJIV B IOPSZIKe amicus), e©KerogHo yBenudusaercs’. VccmenosarenpHuIia
J. Oenno 3a 20-netHnit nepuox (1992-2012 rr.) npoananmauposana 800 mo-
TOOHBIX fief1, IpuYeM B 553 13 HUX HelpOMCCIIeOBaHsI IPOBOVIINCH KaK B
OTHOLIEHNY 0OBUHIEMOTO, TaK ero )epTB(bl). B 60/1blMHCTBe CTyyaeB MU0
OOBUHSANIOCH B COBEpIIEHNM IPECTYIUICHNUI, 3a COBepIleH)e KOTOPhIX eMy
rpo3uIa CMepTHasl Ka3Hb, IIO>KM3HEHHOE JIMIIEeHNe CBOOOIBI VUM JINTENb-
HBIJI TIOPEMHBIII CPOK. IIpy 3TOM HellpOfaHHbIe Yallje BCEro MICIIOIb30BAINCh
B LIe/IAX CMATYeHMs mpurosopa o6smHsaemomy [Denno D.W,, 2015]. Kpome
Toro, o Habmonennsam H. @apaxanu (3aduxcupoBasiieit pakT paccMoTpe-
HVISI HOZ{OOHBIX JJOKa3aTeNbCTB B 60/1ee 4eM 1,5 ThIC. YTOJIOBHBIX /el 3a [epu-
off ¢ 2005 1o 2012 rT.), HEpeAKO 3alLUTa UCIONb3yeT HePpOOOIOrNIecKyo
nHbOpMaLMIO, MMesl LIe/bI0 JJOKa3aTh, YTO MX HMOA3AIIMUTHBIN IeiiCTBOBA

> Kpome TOro, mpakTmKa MCIO/Ib30BAHNA JOCTYDKEHMII HeIPOHAYK IIpM OTIIPAB/IEHNUM
YTOZIOBHOT'O ITPABOCYIVA ITOCTEIIEHHO HAKAIJIMBAE€TCA TAaKXeE B ABCTpaHI/H/I, BeIII/IKOGPI/ITa-
Huy, Kanagne u page crpan Espomnerickoro corwsa.
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VIMITY/IbCVBHO, a He IIpeJHaMePEHHO VJIN C 11e/IbI0, IIPeyCMOTPEHHOI COCTa-
BOM MHKpMMUHMpYeMoro npectymtenns [Farahany N.A., 2015].

B nenom Ha HeitpoOuomornyeckue OKa3aTeIbCTBA PACIPOCTPAHSIOTCS
o01Iye CTaHAAPTHI M MIPAaBM/IA JOKA3bIBAHNUS, YCTAHOB/IEHHbIE B 3aKOHO/A-
TeJIbCTBE TOV VIV VIHOJ CTPaHBI [I1 HAyYHBIX JOKA3aTeIbCTB — IOKa3aHMUIA
¥ 3aK/II0YEHMIT 9KCIIEPTOB U CIELaMICTOB. IIp1 9TOM y cyzeiickoro coo6-
mectBa CIIIA HeT eMHCTBA B pEIIEHMN 3TUX BOIPOCOB U «IOIMYCTUMOCTb
HeIPOOMOIOrNYeCcKNX TOKA3aTeNbCTB MOXKET MEHATHCSI B 3aBUCUMOCTY OT
TePPUTOPUAIBHON HPUHAJIEXHOCTH COOTBETCTByIoOLlero cyma. [IpaBmia,
OTHOCAIIVECS K JOKa3aTelbCTBaM, JEICTBYIOT Ha (efiepa/lbHOM YpOBHE U
Ha YPOBHE LITATOB, U KK/ LITAT MIMeeT COOCTBEHHbIE CTAHAAPTHI AOIIY-
CTMMOCTH JI0Ka3aTe/IbCTB, XOTS MEX/y HUMU MIMeeTCs CYILeCTBEHHOE CXOJI-
ctBO. KpoMme TOro, pelieHne 3Toro BOInpoca CyJjoM B 3HaUNTENbHOI CTEIIeHN
CBSI3aHO C 00CTOATENIbCTBAMMU JieyIa U CTajiuel cyfpeOHoro npouecca» [[Tomy-
6unckas C.B., 2019: 22-23].

[To Mepe HAaKOIUIEHMs ¥ PACIIVPEHNA SMIVMPUYECKoi 0as3bl B Bupe Cy-
IeOHBIX PelLIeHNit 10 fieflaM, MMEIOLIMM B TOM YICTIe ¥ HelPOOVONIOTIeCcKyI0
JI0Ka3aTe/IbCTBEHHYI0 COCTAB/IAIONIYIO0, OBUIM TTOCTABJIEHBI 1107, COMHEHNE pe-
3y/IBTATBl Psifia NIePBOHAYA/IbHBIX HAOIONEHNIT, KaCAIOUXCs CIelMpUKI BOC-
HPUATHS TAKUX HOKA3aTe/IbCTB CY/IbsIMU U IIPUCSDHKHBIMI. B wacTHOCTH, B XOfI€
9KCIIEPUMEHTOB C Y4acTIeM MPUCSDKHBIX 3acefiaTerieii (M i, MMUTUPYIOIX
UX (QyHKIMM) He HOATBEPAWINCH JaHHBIE O TOM, YTO HellpousobpaxeHus o6ma-
HAI0T 6OJIbIIIelT YOeIMUTETbHOCTBIO (B CPAaBHEHWN C IPYTYMY M300pasKeHIAMI, a
TaK>Ke C HeBU3YaIM3MPOBaHHOI MH(OpMaIyert) B OTHOIIEH HECTIeLa/IVICTOB
B obmactu Heitpobduomnorvy [Aono D, Yaffe G., Kober H., 2019]. Kpome Toro, nop,
COMHeHe ObIIa IOCTaB/IeHa KOHIIENVs «000tfoocTporo Meya» (double-edged
sword), B COOTBETCTBIY C KOTOPOI, HeIIpOOMOIOTIYecKye JaHHbIe OYyT CII0-
COOCTBOBATD OMPABIAHNIO I OCBOOOXK/IEHNUIO OT HAKA3aHsI OMTACHBIX U YKECTO-
KUX IPECTYITHUKOB, /MO0, HAIPOTHB, Pe3y/IbTaThl HENPOVCC/IEOBAHNIT INIIIb
HOJKPEISAT apryMeHTHl IIPOKYPOPOB O BBICOKON CTENeHM OIACHOCTM TaKMX
I [1st 001IeCTBa U, COOTBETCTBEHHO, O HEOOXOAMMOCTI IPUMEHEHVSI K HUM
CMepTHOI KadHU MO0 [UINTENBHOTO TIOPEMHOTO CPOKa.

Bce mccnenoBanmst TOBOPST, YTO OKAa3aTe/bCTBA 13 00/IaCTU Hetpoouo-
JIOTMY He OKa3bIBAIOT TOCTOSTHHOTO CMSATYAIOI[ero BO3/e/ICTBIS Ha PellleHNs
CyZell ¥ IPUCSDKHBIX B BOIIPOCE O BUHOBHOCTY JINIIA Y HA3HAYEHVM €My Ha-
kaszaHusA [Aono D, Yaffe G., Kober H., 2019]. Yto kacaetcs cropoHBI 06B1-
HEHUs, TO CyfleOHas MpaKkTyKa QUKCUPYeT MNIIb pefKue CIyday UCIONb30-
BaHMA IPOKYPOPaMI JJAHHBIX HepoOMoorum i 060CHOBaHUA Oymyieit
OIIaCHOCTY 0OBMHAEMOr0; OOBIYHO B ITOJOOHBIX CTy4YassX OHY JIe/AI0T 9TO Ha
OCHOBE JIaHHBIX, BIIEPBbIE MPENCTABIEHHBIX CY/Y 9KCIEPTAMI CO CTOPOHBI
samuThl [Denno D.W,, 2015].
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ToBops 0 IpYIUX TEHEHIMAX, HAMETUBIINXCA B IIEPUOJ, C HaYasIa UCIIO/b-
30BaHMA HEMPOJOKA3aTe/IbCTB B YTOIOBHOM IIPOLECCE U 10 HAaCTOAILlee Bpe-
M, TIpeX/ie BCEro CIefyeT Ha3BaTh Oojee Oarokenare/ibHOe BOCIIPUATHE
CY/IOM U TIPUCSKHBIMJ HEVPOJAHHDIX, NPEJbAB/IAEMBIX CTOPOHOI 3alUTHI
10 Jie/laM O IPECTYIUIEHUAX HeCOBEPIIEHHOMEeTHMUX. [JOBOAbI 3aIMTHUKOB B
[IaHHOM CJTy4ae 4allle Bcero 6asupyrTcs Ha TEOPUY «PasBUTHA MO3Ta», B CO-
OTBETCTBUM C KOTOPOJT TOOHBIE HOM KOPBI TOIOBHOTO MO3Tra, obecrednsa-
IolMie KOHTPOIMPYIOLINe U CIep>KMBaroliye QyHKIUY ICUXUKY, CO3PEBAIOT
II03)K€ OCTA/IbHBIX €T0 CTPYKTYP, BCIEACTBME YETO MOTEHIMAl CAMOOTPaHM-
YeHIs ¥ CAMOKOHTPOJIA Y HECOBEPIIEHHO/IETHUX HIDKE, 4eM Y B3pOc/bIX. Tak,
IIPY PacCMOTPEHUM TpexX e nogobHoro poxa® Bepxosusiit cyy CIIA npsamo
COCIaJICA Ha JaHHbIE, IEMOHCTPUPYIOLJE HEJOCTATOYHOE Pa3BUTHE IETCKOTO
MO3ra, IPU3HAB NpoTUBOpedauumu 8-ii nonpaske K Koncturyuum CIIA cy-
IeOHbIe IPUTOBOPHI O Ha3HAYEHN! HECOBEPIICHHOTETHVNM CMEpPTHOI Ka3HM
60 MOXXM3HEHHOTO 3aK/II0YeHNA 6e3 BO3MOXXHOCTU YC/IOBHO-JOCPOYHOTO
ocBoboxpenus. Kpome toro, mo manupim H. @apaxanu, X0OTs pu paccMo-
TPEHVM ATeJIALNIL 607Iee BBICOKMMI HIAHCAMM Ha YIOBJIETBOPEHNE B I[eTIOM
06/1a/1al0T >Ka/00bl, B KOTOPBIX GUIYPUPYIOT JaHHbIE HEIPOUCCIIeJOBAHMI,
YPOBEHb OTMEH PELIEHMII 110 aHA/IOTUYHBIM JlelaM B OTHOIIEHUY HeCOBep-
IIEHHOJIETHIX €l1le BhIIIE: 10 HEKOTOPhIM KaTerOpyAM Jie/l OH focTuraet 38%
[Farahany N.A., 2015: 507-508].

4. NoyeMy amepuKaHCKUI CyA BblHYXXAAaeT aABOKaTOB
coOupaTtb U NpeabaBNATbL HeMpoaoKa3aTesibCTBa
Mo yroJsioBHbIM aenam?

Bropas TeH/ieHIIMsI 3aK/TI09AETCSL B TOM, YTO B aIle/UIALMSAX, OCHOBBIBAIO-
muxcs Ha «crangapre CTpukieHza»’, Bee daile Guryprupyror xamo6sr 06B1-
HAEMBIX Ha UTHOpUpOBaHMe m6o HeaPeKTUBHOE JCIIOIb30BaHNE HEIPO-
Omonormyeckoy MHGOPMAIVY UX 3AIUTHNKAMI B paMKax PacciIeOBaHNs U
cype6HOro pasbuparenbCcTBa 10 YTOIOBHOMY Aeny. OTMeuaeTcs: Helporop-
IIVIOHAJIPHO OOJIBILON IIPOLIEHT Y/OBIeTBOPEHN ITOJ00OHBIX Kanmob B cpaB-
HEHMM C JieJlaMM, B KOTOPBIX OOBMHsIeMble IIBITAI0TCS JOKa3aTh HeapdeKTuB-
HOCTbD JIeAATeIBHOCTY CBOMX aJJBOKATOB apryMeHTaMI MHOTO popa. B 1enrom

¢ Cm.: Eg Roper v. Simmons, 543 U.S. 551 (2005); Graham v. Florida, 130 S.Ct. 2011 (2010);
Miller v. Alabama, 132 S.Ct. 2455 (2012).

7 B 1984 rony B gmene Strickland v. Washington BepxosHbiit cyy CIIA ycTaHOBUT [iBY-
CTOPOHHUIT KPUTEPUIL [/Is1 OLLeHKI IOMOLIY Q/{BOKATOB [PV BefJeHNM Jie/l KaK «Hea(pPeKTyB-
HOl». Bo-1epBbIx, pabora ajBokara 0G'BEKTUBHO JJOJDKHA OBITH «HEIIOJTHOLIEHHOI», BO-BTO-
PBIX, €r0 HeyflOBIeTBOPUTE/IbHAS AeATENIBHOCTD JO/DKHA HAHECTH «yIiep6» 06BMHsIEMOMY B
BIJie PElIeHNs Cy/a He B €ro MOJIb3Y.
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JI0Ka3aTe/IbCTBO MOKOOHOT HEKOMIIETEHTHOCTH, IIPOSIB/ICHHO 3aIITHIKOM,
KpalfHe 3aTPYJHUTEIbHO®, OTHAKO VIMEHHO aIleJUIALMsI OOBUHAEMBIX K JJaH-
HBIM HeVIPOHAYKJ 3HAYVTE/IbHO IIOBBIIIAET IIAHCHI HA OTMEHY UX IIPUTOBOpa
1o «rpasyry CTpUK/IEH/ja» B BBIIIECTOAIVX CY/ieOHbIX MHCTAHIIVIAX.

BuactHOCTY, 110 flanHbIM [1. [leHHO, 10 293 remaM 13 553, B KOTOPBIX puUrypu-
POBa/IV TaHHbIE HEVPONCCIeNoBaHmit, ObUT TofaH «uck CrpukieHma». B mopa-
BILAIOIEM OO/IBIIMHCTBE Cy4aeB (254, nin 86,69%) 060CHOBBIBA/IOCH HA/TNUME,
IO KpaiiHeil Mepe, ogHOro Kputepus CTPUK/IEHNa, AB/ISIOIETOCs CIeCTBAEM
npo06/eMbl, CBS3aHHOI C UTHOPMPOBAHMEM WM HEKOPPEKTHON MHTepIipeTa-
11ell JaHHbIX Heilpobuonoruu. B cBoo ovepenp, 75 u3 atux 254 pen (29,53%)
BK/MoYay McK CTpUKIIeHIa, KOTOPBIN ObUI YIOB/IETBOPEH, U BCe (KpOMe OJJHO-
ro) U3 3TuX 75 Hen OpUIM OCHOBAHbI HAa HEBHYMAHMY VIV HEIPaBUIBHOM 00-
pallleHMy aiBOKaTa C I0Kas3aTelIbCTBaMM U3 obmacty Heitpoouonorvy (74, wim
98,67%), mpi4eM B 66 13 HIMX OOBUMHAEMBIM IPO3WIa CMepTHasA KasHb’. [Toutn
BCe ycrenHble «cKy CTpuK/IeHa» OblIVI OCHOBAaHBI Ha HECIIOCOOHOCTY a/iBO-
KaTa JO/DKHBIM 00pa3oM coOpaTh, UCCIIEIOBATh WU OLIEHUTD HOKAa3aTenbCTBa
HeJpoOMo/Ioryy, B OT/IMYME OT JIF000T0 U3 APYTUX TUIIOB Hea(PPeKTMBHOI 110-
Moty 3anmrauKa [Denno D.W,, 2015: 507-508]. Takum o6pasom, cyast B CIITA
SIBHO OXKVJIAIOT OT 3aLMThI (B 0COOEHHOCTH 110 Jie/IaM, I7ie OOBMHAEMOMY IPO3UT
CMepTHasi Ka3Hb WM NIOKM3HEHHOE 3aK/II0YeHNe), 4TO OHa OyJieT IpaMOTHO U
aJIeKBaTHO JICIIOIb30BaTh IIOMMMO JPYTMX apryMEHTOB B IO/Ib3y CBOVIX IOfi3a-
IVITHBIX ellie ¥ HelpOoOOIOrnuecKyo MHGPOPMALINIO.

5. Cyne6HbIN npouecc State v. Yepez kak obpasew, co-
BPeMEeHHOI TPaKTOBKM aMepPUKaHCKUMU cyAaMM AaHHbIX
noBeAeHYeCKON reHeTUKn

PaCCMOTpI/IM HaMETUBIINMECA TCHOCHI N B obmactu BOCIIPUATUA aMepU-
KaHCKMMMU CyJaMM apTyMEHTOB CTOPOHDI 3allI1Thl, OCHOBBIBAIOIIVXCA YIK€ HE

¢ TIo CBUJETENBCTBY HEKOTOPBIX aMEPUKAHCKMX SKCIIEPTOB, BHE 3aBMCUMOCTU OT TOTO,
SIBJISIETCSL /T JBOKAT OOBMHAEMOTO «CILSIIINM, IIbSHBIM, HEIIOATOTOB/IEHHBIM VI HEOCBELOM-
JICHHBIM», CY/ibl IPEIIOYNTAIOT YKIOHATHCS OT YAOB/IETBOPEHNS TIOLOOHDIX MICKOB, @ 106071
a/IBOKAT, y KOTOPOTO eCTb ITY/IbC, OyAeT cunTarbes apdextusHbiM». Lut mo: [Bibas S., 2004: 1].

° K npumepy, B pemtenun 1o peny Smith v. Mullin cyn anenmnAnyonnoit mHCTaHIum chop-
MY/IMPOBAJI CYTb IIPETEH3NII K aBOKATy 00BMHAeMOro B ofHOI dpase: «[lopasurenpHo, HO
[azmBOKAT] IPM3HA HA CIYIIAHWUM II0 JIeNy... YTO OH He 3HAJI O TOM, UTO «IICHXIYECKOe CO-
CTOsIHUE VI TICUXMYecKoe 3aboneBanne r-Ha CMuTa MOTYT OBITH IPEbsIBIEHBI B KaueCcTBe
CMSATYAIOIIEr0 00CTOATENbCTBA. .. ». B MTOTe CY/ IPUIIIE K BBIBOAY, YTO afiBOKAT r-Ha CMIUTa,
TaKuM 06pa3oM, «He IPEFIPIHSI OIBITOK OOBSCHNTD, KaK 9TOT ZOOPBIIT 1 BHUMATETbHbII
JeJIOBEK MOT COBEPIINTb TAKOE YXKaCHOE MPEeCTYIUIEHNME, XOTs [JOKa3aTebCTBA COCTOSHIS
ICUXMYECKOTO 310poBbsi [CMuTal, cofepxaiine Takoe oObsicCHeHUe, ObUIN y HEro IOf, py-
koi». Lut mo: [Denno D.W,, 2015: 512].
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Ha UCCIeOBAHUAX B 00IACTH HEPpOOMOIOrny, a Ha JaHHBIX U3 00/1acTy I110-
BeJIeHYeCKOl TeHeTKY. HavyaibHble IONBITKY afBOKATOB IIPEJIOKUTD CYAy B
KayecTBe OCHOBAHMII /11 OCBOOOXK/IEHVISI OT OTBETCTBEHHOCTY VIV CMATYEHVIST
Haka3aHuA QaKThl HAIMYMA Y OOBMHAEMbIX TeHeTIIeCKIX MOIV(UKaIii, Ko-
TOpBbIe, II0 JAHHBIM HEKOTOPBIX MCC/IEOBAHNI, CBA3AHbI C MOBBIIIEHHBIM pPI-
CKOM arpeccyBHOTO NOBeIeHs (B YaCTHOCTH, YIOMAHYTbIE CITy9ay OMNMOp-
¢$u3Ma reHa MOHOAMMHOKCHJA3b! A), He YBEHYNCh YCIIeXOM. 3a MCTEKIIe C
TeX IOp JIeCATIIETHA CUTYalVsl KapAXHA/IbHO He M3MeHM/Iach. B 1jesioM cyzibl
HPUEPXKMBAIOTCA TO3ULNY, CHOPMYINPOBAHHOI TPYIIIION CIIEIVIATNCTOB: Jie-
MOHCTpAIVA ITOBBIIIEHHOTO PYCKA aHTUCOIAIbHOTO ITOBEIEeHNA, CBA3aHHOTO
C OTIpefieTIeHHBIM TeHe TMYECKVIM BapMAHTOM, He SIB/IAETCS JOCTAaTOYHBIM OCHO-
BaHMEM JIA YIOB/IETBOPEHNSA XOf]aTaliCTBa 06 OCBOOOX/IEHNM OT OTBETCTBEH-
HOCTH /160 ee cMArdeHn. TonbKo ecm HayKa yCTaHOBUT, YTO OIPe/Ie/IeHHBII
TeHeTYeCKMIT BapuaHT codeTaercsa ¢ decreased rationality («orpaHidenHoi
PaLMOHAIBHOCTBIO») Y €0 HOCUTEISI WM C YTPATOil MM CIIOCOOHOCTY K KOH-
TPOJIIO TIOBEJEH, 3TO JO/DKHO OYJieT YUMTBIBATHCA CYIOM IIPY pas3pelieHnn
BOIIPOCOB O BUHOBHOCTY JIMIIA 1 XapaKTepe ero I0pUN4ecKoil OTBeTCTBEHHO-
ctu [Morse S.J., 2011]; [Scurich N., Appelbaum PS., 2017].

OTHOCKTENIPHO HeflaBHee pelleHye 1o feny State v. Yepez, pas6bupabiie-
Mycs B mtaTe Hblo-MeKcuKo, ¢ OHOII CTOPOHBDI, MOATBEPANTIO IPUBEPIKEH-
HOCTb CyZia 3TOJI TIO3ULNMK, C SPYTOii, HAIJIAIHO 1TOKA3aJIo, YTO U B ee 000-
CHOBaHIe Cy[JOM Obl/Ia IO/IOXKEeHa caMasi aKTya/IbHas Ha TOT MOMEHT Hay4Has
nH(pOpManyA 10 JaHHOI npobneMe. Cyaby OYeHb BIYMYMBO U CO BCelT OT-
BETCTBEHHOCTBIO OTHOCATCA K €€ MHTepPIpeTALINIL.

dabyrna storo fena BKparie Takosa. B 2012 r. Ouronu Eiinic u ero peyu-
Ka /bxuaan Canposan >xumm BMmecte ¢ Jxopmxem OpTucom, 75-1€THUM
6orippenom npremuoit Matepu Canposain. Eitnic Bcrymmn B gpaky ¢ Op-
TVICOM, KOTOPBIiT B pe3y/nbraTe CKoH4Yancsa. Briocnencrsun Eitic o6mmn teno
PacTUTENTbHBIM Mac/IOM U ITOIKeT ero. 3ateM oH u CaHoBas 3abpamm KiIio-
9 OT MALIVHBI )KEPTBBI 1 OTIPABIINCD TOKYIIATh a/IKOro/Ib. Eitic 6b11 ape-
CTOBaH U OOBMHEH B yOUIICTBe MepBOIl cTeneHy, kKoTopoe B Hpoo-Mekcuko
ompepenseTcs Kak «00jyMaHHOe, IIpeJHaAMePEeHHOE ¥ YMBIIICHHOEe». 3ally-
ta Eiinica, crpeMsach cMArYnTh 0OBMHEHME IO MEHee Cepbe3HOT0, HacTauBasa
Ha TOM, YTO OH He MOT c(hOpMMPOBaTh yMbIcen Ha youiictBo OpTtuca. B nemax
000CHOBaHMA TOTO YTBEPXKAEHMs Ha IpefBapuTeNbHOM caymanuu Eitnc
IPOCUI pa3pelieHNns NMpefbABUTh SKCIIEPTHbIE JAaHHBIE O TOM, YTO Yy HEro
6611 reH MAOA ¢ HU3KOJI aKTBHOCTBIO, KOTOPBII B COYETAHUY C XKECTOKUM
obpalieHneM (IIepe>XUTOM UM B IeTCTBe) IKOOBI IIpefipacIoara ero K «He-
aJIalITUBHOMY WM arPeCCUBHOMY MOBENEHUIO». ITa IPefipaclioIoKeHHOCTD,
KaK OH YTBEPKIaJl, Ce/lajia ero HeCIoCOOHbIM cpOpMMPOBATh HaMepeHue,
TpebyeMoe 111 0OBMHEHVA B yOMIICTBE IIEPBOIL CTEIIeH.
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OO6ByHeHMe OCIIapUBaIO 3TV APTYMEHTHI, ¥ OBbIJIO IPOBEIEHO OTHEIbHOE
CylIaHMe 1o nosopy ux gomyctumoct. Cropona Eiinca mpenbsaBuia skc-
IepTHBIE 3aK/II0YEHs], TOBOPMBIIE B €r0 I0/Ib3Y: CYAeOHOTrO HelpoIICuXO-
JIoTa ¥ ABYX IICMXOJIOTOB M3 aKaleMIYecKoro coobuecTsa (B 060X 3aKiIio-
YeHMAX COfeprKamach OTChUIKA K YIIOMMHABIIMMCSA UCCIefoBaHMAM Brunner
etal. u Caspi etal.). Heitporicuxosnor nokasas, 4to y Evinca 6bu1a «ape3Bbruaii-
Ho Hy3Kas pyHkuysa reHa MAOA... 11 3TO fetano ero NCKIIYNTEeTbHO Mpe-
PacIIoNIoKeHHBIM K IIPOABIEHNI0 arpeccuy». OfHAKO Cy/| IepBOI MHCTAHIIVN
He IIPMHAT 3TU I0Ka3aTe/NbCTBa, I10/1aras, YTO Pe3y/IbTaThl TeHOTUIIMYECKNX
VICCIE[IOBAHUIT HEe COOTBETCTBYIOT CTaHAAPTY 1TaTa Hplo-Mekcnko, Heo6xo-
AMMOMY /151 000CHOBAaHMSA Ha/IMYMA IICUXIYECKOTO PacCTPOIICTBA, KOTOPOe
MOXXET CJIe/IaTh YeloBeKa HeCIIoCOOHBIM CPOPMMPOBATh HaAMepeHue YONUTb.

Kpome Toro, cyp pacuieHI 1 IOKa3aHMs HEIIPOIICUXO0/I0Ta He COOTBETCTBY-
IOLIVIMM IIPMBEJIEHHBIM MM JKe JJaHHbIM IeHeTudecKoi Hayku. Te mccnenoba-
HUA, Ha PE3Y/IbTaThl KOTOPBIX CChIIAJICA 9KCIIEPT, KaK ONpeNeNnnI Cy/l, U3ydan
«HACW/IbCTBEHHBIE», @ He «MMITY/IbCYIBHbIe» NEVICTBYIA, Y, TAKUM 00pa3oM, 9Tu
IAHHbIe He MOATBEeP>K/IAI0T IPeAIoIaraeMylo CBA3b MEXY CHVDKEHIEM aKTUB-
Hocty reHa MAOA Ejinica 1 noBbIII€HHOI MMITY/IbCMBHOCTBIO, T.€. TeM Kade-
CTBOM, HajM4ye KOTOPOTo, [0 MHEHMIO 3alUThI, CBU/IETENHCTBOBAJIO O HEO-
CO3SHAaHHOCTM IIPECTYNHbIX AeyicTBuil Eiflica. B KOHIle KOHIIOB, OHAKO, JaXKe
0e3 reHeTMYECKUX JJOKa3aTenbCTB Eiiric nsbexxan npurosopa 3a youitcTo mep-
BOJI CTeIleHY, Oyy4u OCY>KIEHHBIM 3a YOMIICTBO BTOPOII CTEIIeHN, HOJIE/IKY
JI0Ka3aTe/IbCTB 1 He3aKOHHOE 3aBJIafieHye aBTOMOOMIEM.

Bepxosubiii cyp mtara Hplo-Mekcuko, paccMaTpuBasimii xano0y Eitnca
Ha IIPUTOBOP, COITIACUJICS C BBIBOAOM CY[ja IIepBOI MHCTaHLIMN. B 0cHOBY pe-
1eHyst OBIIN MTOTIOKEHBI /iBa (aKTopa: Ha/IeXKHOCTH (M1 00OCHOBAaHHOCTD)
Hay4HbBIX JJAHHBIX UM a/IeKBaTHOCTb MX NPUMeHeHUA B JaHHOM ciaydae. Cyn
oTMeTII, 4yTO uccnenoBanye Caspi et al. u mocnenyomye MeTaaHaM3bI U3Y-
Ya/l «aHTUCOLMA/IbHOE IIOBeJleHe B 1Ie/IOM», 3 He IMITY/IbCUBHOE HaCU/INe.
Hanee cyn ykasbIBaj, 4TO «XOTS HEKOTOpbIE MCC/IEOBAHNA IPEAIO/araoT,
410 MAOA MOXeT y4acTBOBaTb B PEryIMPOBAHNUM KOHTPOJIA MMITY/IbCOB,
ApyTue IpeAronaranT, YTO KOHTPO/Ib MMIIYJIbCOB — 3TO OTJeNbHasA Ilepe-
MeHHas, 3aBUCALLAsl B 3HAUUTENbHOI CTEIeHM OT QYHKIVM JTOOHBIX HOJIei
MO3ra... DTU pa3INuus HOKa3bIBAIOT, YTO ellle HEITOHATHO, KaK JIesITe/IbHOCTDb
MAOA n >xecTokoe obpalileHe ¢ AeTbMI YBEINYNBAIOT BEPOSTHOCTb aHTH-
COLIMA/IbHOTO MOBeeHMsI». boree TOro, Cys OTMeTII, YTO SKCIIEPTHI 3aLUThI
IPU3HA/IN: MEXaHN3M, JIeXKAIINI B OCHOBe CBA3U MexXay reHoM MAOA u an-
TUCOLMa/IbHBIM TIOBEfIeHNEM, HEM3BECTEH; OH MOXKET He BK/II0YATh UMITy/Ib-
CUBHOCTM; HY Of{VIH SKCIIEPT He NPebsBNU/I HaYUYHBIX MCCIETOBAHMIL, OOHa-
py>XuBamIux cBA3b MeXTy MAOA 1 MMITyTbCYBHBIM HACU/IEM.

BepxoBHBII CyA IITaTa MOT HAa 3TOM OCTAaHOBUTBCS, OFHAKO CYZIbM IIepe-
LT K PACCMOTPEHMIO BOIIPOCA O «IPUTOJHOCTV» COOOIIEHHBIX 9KCIEepPTa-
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MU CBefIeHUI /1A JaHHOTO cnydas. Cyz IPeAITIoNoXnI, YTO «/JOKa3aTeNnbCTBA
MAOA» 6b111 ITpefCcTaB/IeHbL, YTOOBI «cie/IaTh (PaKT 06AyMaHHOTO HAMEPEHMA
[Efiricom perrenns youtb OpTuca) MeHee BEpOATHBIM. . . IOCKO/IBKY [pe3y/brar
uccnenoBanys Brunner et al. ] 3akrogancs B TOM, YTO /IMIIa C HEAKTUBHBIM Te-
HoToM MAOA nMITy/ibCuBHO arpeccuBHBL. V1 ecym 6bl Eitric feiicTBUTENbHO
ob6mazias TaKOM XapaKTePUCTUKOI MMITY/IbCYBHON arpeccyit, 3TO CBeo Obl Ha
HeT 97IeMeHT IIpegHaMepeHHocT». OgHako y Evirica 6501 reH MAOA ¢ HU3KOI
aKTMBHOCTBIO, a He reH MAQOA ¢ HyneBOJ aKTMBHOCTBIO, U 110 3TOV IPUYMHE
CYI KPUTUYECK) OTHECCS K BBIBOZY CYHeOHOro HepoICuXosIora o mpefpac-
no71o)KeHHOCTH Eiirca K MMITy/IbCMBHOJ arpeccuy Ha OCHOBAHUM Ha/IM4MA Yy
Hero HuskoakTuBHoro reHotuna MAOA. Cyz 3aK/I0uni, 4To Iofo0Has1, SBHO
«HeoOOCHOBaHHasA OIIOpa Ha ucciefoBanue Brunner et al. nemaer skcriepTHbIE
3aK/II0YEHNA YMO3PUTEIbHBIMU 1, C/IEJOBATEIbHO, He IMEIOI VMU OTHOLIEHNA
K geny» [Scurich N., Appelbaum PS., 2021].

Amnanus gena Eitrica u mogo6HOTo poyia e, ¢ OHO CTOPOHBI, TOBOPUT O
TOM, 4YTO CyJ, GaKTI4eCcKy TpedyeT OT aJBOKATOB ITIOCTOSTHHOTO MOHUTOPVHIA
HOBEJIIIVX VICC/IeOBAHMII COLVIa/IbHO-0MOTOTYeCKOT COCTABIAIONIEN MeXa-
HII3Ma MHAVBYYa/IbHOTO IPECTYIIHOTO NMOBefeH A (YCTIOBHO OHA IMEHYeTCs
«G x E (gene x environmen)») [Bernet W. et al., 2007], ogHOBpeMeHHO, Kak
BUZIMM, 3a/iaBas MOJOOHBIN CTaHJAApT KadecTBa IpPO(eCcCUOHANbHON Hes-
TEeNIBHOCTY 1 110 OTHOILIEHMIO K CaMOMYy cebe.

C pgpyroii ctoponbl, feno Eiinica B oyepeiHOI pa3 mokasao, 4To, Bo-Iep-
BbIX, NONBITKM MCIOIb30BaTh B CylaX JAaHHbIE IOBEJIEHYECKON TI'eHeTUKMU
(B wactHOCTH, «uccnenoBanuss MAOA»), B OCHOBe KOTOPBIX JIEKUT ITOUCK
«T€HOB-KaHAMATOB», OCTAIOTCA 0e3pe3y/IbTaTHBIMY BCJIEACTBYE HEJOCTAT-
KOB, IIPUCYIIMUX 3TOVl METONOJOTMM B LIeJIOM. BO-BTOPBIX, CIOXMICA 06-
IIMII HayYHBII KOHCEHCYC: NaHHble, MOJy4eHHble B PaHHUX MCCIENOBAHMU-
ax MAOA, norepsAnm akTyanbHOCTb, TOCKOIbKY ycTapen cam merop cGxE
(reH-KaHAUAT X Cpefa); HAIIPOTUB, FOPa3fo OONBIINIT Pe3y/IbTaT B IIAHE
yBe/IMYEeHNA CTEIIEHN JOCTOBEPHOCTH OXXU/IAeTCA OT peau3sanyu 6onee Mac-
IITAOHBIX ¥ OOBEKTUBHBIX IOTHOTEHOMHBIX aCCOLVIATVBHBIX MCCIETOBAHMI
(GWAS) [Farahany N.A., Kennedy R.T., Garrett B.L., 2020: 471]".

3aknuyeHve

AHanu3a K/II04YeBBbIX TEHJEHINII MCII0/Ib30BAHNA HEeJIPOOMOIOTNYecKOil 1
reHeTI4ecKol MHpopManym B yronoBHoM cygonponssopctse CIIA mo pe-

10 Hekoropsle u3 mucciegoBannii mo merofy GWAS yske MOATBepAMIN IPUOPUTETHOE
3Ha4YeHMe reHa MOHOaMuHOKcAa3bl A (MAOA) B MeXaHU3Me IIPOAYLMPOBAHNSA arPeCCUB-
Horo noBegenns. Tak, GWAS-uccnenoBanme 1767 reHoB-KauaugaToB noctaBmio MAOA Ha
IlepBOe MeCTO B KauecTBe PUCK-(aKTOpa arpecCMBHOTO HMOBEJEeHNs, IpUIeM UCCIeNoBaHIe
IIPOBOAMIOCH U Ha Ye/oBeKe, 1 Ha rppidyHax. CM.: [Zhang-James Y. et al., 2019: 1660].
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JaM O TSKKUX HACUIbCTBEHHBIX IPECTYIUIEHMAX IO0Ka3aj, 4TO B KadyecTBe
TaKOBBIX CJIEflyeT BbIJIeNIUTD: IOC/IeNOBATE/IbHBIN POCT YMC/Ia pacCMaTpyBa-
eMBIX YTOJIOBHBIX ieJI, BK/IIOYAOIVX JAHHbIe HEMIPOOMOIOrNMIecKux Mccue-
IOBaHMIT; OTCYTCTBME Y HEMPOOMONIOTMYeCKIX JJOKA3aTeTbCTB ITIOCTOSTHHOTO
«cmsAryanIero» aggexra; 6omee 6maroxenarebHOe BOCIPUATIE CYLOM U
IPUCSHKHBIMY HEJPOJAHHBIX, COOOIAaeMbIX 3AIMUTON B JieIaX O IPecTy-
IUICHUSAX HECOBEPIICHHOIETHIX; YBeYeHye N0/ aNe/ULALVIOHHBIX JKanob
OOBMHsEMbIX Ha MIHOpPMpOBaHuMe 160 HeapPeKTUBHOE MKCIIOTb30BAHNE
HeIpoOMonornyeckor MHGOpMaLMy VX 3aLUTHIKAMI IPU PacCIefOBaHNN
U CcyieOHOM pas3bupaTe/bCTBe MO YTOJIOBHOMY JIely U, OBHOBPEMEHHO, He-
IPONOPIIMOHATIBHO OOJIBIION IMPOLEHT X YAOBIETBOPEHM B CPABHEHUN C
ie/IaMu, B KOTOPBIX OOBUHsAEMbIE NIBITAIOTCA JOKa3aTh Hea(h(HeKTUBHOCTD Jie-
ATeIbHOCTY a[JBOKATOB apryMeHTaMM MHOTO pofa. IIpuBep>keHHOCTD CYf0B
(B paMKax pacCMOTPEHUA Jiel, B KOTOPbIX CTOPOHOJ 3aIUTBI IIPUBOMATCA
JaHHBIE TeHEeTMYECKVIX MCCIeJOBAHNI) O3VUIINM, B COOTBETCTBUM C KOTOPOII
IeMOHCTpAYs MTOBBIIIEHHOTO PYCKA aHTUCOIAJIbHOTO IIOBEJIeHNS, CBSA3AH-
HOTO C OIIpeJie/IeHHBIM T'eHeTVYeCKVM BapMaHTOM, He SABJIAETCSA JHOCTATOY-
HBIM OCHOBaHNeEM J|Is YIOBJIETBOPEHNMS XOJaTaiCTBa 06 0CBOOOXK/IEHNN OT
OTBETCTBEHHOCTM /60 ee cMardenun. [Tpu aToM cyn daxkTudecku Tpedyer
OT a/IBOKaTOB IIOCTOSSHHOTO MOHMTOPVHTA HOBEIINX MCCIeTOBaHNIL B JJaH-
HOJ1 06/1acTy, 3ajaBasi MOZOOHBIN CTaHAPT KadecTBa MPOo(ecCHOHATbHOM
IesITeIbHOCTH 1 110 OTHOIIEHNUIO K caMOMYy cebe.

Ha 3T MOMeHTBI aBTOp XOTe/l Obl OOpaTUTh BHMMAaHUe HAy4HON OOIe-
CTBEHHOCTH B CBeTe aKTYa/IM3allV)l BOIPOCA O POIU HOCTYDKEHUIT OMOIOry-
4eCKOIl HayK/ B PasBUTUM OTEYECTBEHHON cdepbl yronoBHoil rocTumym. Ha
HAIll B3I/IAMl, OHU CYILIECTBEHHO KOJIEOMIOT ee HEKOT[a HaleXKHbI COIVONIO-
TMYecKnil PyHIaMEHT, B OCHOBE KOTOPOTO JIOKNT IIOHATHE O 4e/IOBEYeCKOM
pasyMe KaK O «4MCTOM JIMCTe» U «CBS3aHHOE C 9TUM yOex/jeHue B UCKITIoUN-
TEIbHOJ POJIVI COLIA/IBHOTO MVIpA ¥ KY/IBTYpBl B (POPMIUPOBAHUY €TI0 COmep-
YKaHUA». [JnTenbHas IpUBepP>KeHHOCTh COLMOIOroB KoHIenmym «tabula rasa»
BBIPAa3WIach «B (POKYCHPOBKE COLMOTOTMYECKOTO IIOVCKA Ha COIMA/TbHBIX
(deHOMeHaX, TPAaKTyeMbIX B KadecTBe JeTePMIUHIPOBAHHBIX VICKTIOUNTETbHO
counanbubiMK (pakTopamm» [IIkypko 10.C., 2020: 91]. Ho ceropus aTa rmas-
Hasg TeopeTndeckas OIopa BcexX IpUBEp)KeHI[eB TPAAMIMOHAMCTCKUX Teue-
HMIL B COIMA/IbHBIX HayKaX, Oy/iy4y M3Ha4a/IbHO JINIIEHHO «OMO0/IOTNYeCKO»
COCTaBJIAIONIE, yKe He BbIIep)K1BaeT MIPOBEPKU Ha IPOYHOCTDb, KOTOPYIO el
IpefIaraeT COBpeMeHHas HayKa, CYIeCTBeHHO pacIIMpUBIIAs 33 MOC/IeTHIe
IecATUIETUA CBOe IOHMMaHMe IIPUPOJbI YeTTOBEUECKOTO eCTeCTBa.

B Hamm HM 1TOJ BOIIPOCOM HaXOAUTCSA «pabounit» craryc (00bACHUTEND-
HBIJI TIOTeHIMas1) OONBIIMHCTBA HEKOIZIA BIVATENTbHBIX COLMONMOTMYECKIX Te-
OpMif, B TOM YJIC/Ie MICTOJIKOBBIBAIOIINX IIPOLIECCHI IIPOVICXOXKAEHMS COLVIATb-
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HBIX JeBUaluil (BK/I0Yasi MPEeCTYIIHOCTD), COLVAIbHYI0 KOOIEPALMIo B XOfe
IIPECTYITHOV AeSATENbHOCTU U (PeHOMEH OTKJIOHSIOIIErOCsl OT HOPMBI IIOBe-
IeHVsI VHAVBYJA B LIeJIOM. VIMEeHHO OHU onpepmesimm cnenuduKy Ipebimy-
IIMX 3TAIlOB Pa3BUTUA HAyK YTOJIOBHO-IIPABOBOIO LIMK/IA B HAIel CTPaHEe U
00YC/IOBI/IN UX «COLMAIbHbIN» KPEH, He IIPeOJJO/IeHHbI 1 1O c1io opy. OgHO
U3 €T0 CNIeACTBUI — IPAKTUYECKN ITOJTHOE OTCYTCTBYUE B IVCKYPCUBHOM I10JIE
OTe4eCTBEHHON KPYMMHOJIOTUY, YTOJIOBHOTO ITpaBa 1 MPOLiecca JaHHBIX ecTe-
CTBEHHBIX HAayK O B3aMMOCBS3M OMOJIOTMYECKOTO M COLVATIbHOTO Ha YPOBHE
JMVYHOCTY OTHEIbHOTO MHAVMBHYYMa ¥ B MEXaHU3Me €r0 COLMANIbHO 3HAYM-
Moro nosefieHysA. Hanportus, 3a py6exxoM B 9Toil 06/1acTI MCCTIefOBaHNUIT BCe
aKTVBHeE IPOABJIAETCA TEHJEHIVA K MHTETPAaTMBHOMY PacCMOTPEHMIO Heli-
POO6MOIOTMYEeCKIX, ICUXOTOIMYECKNX U CPEIOBBIX (GaKTOPOB [eTMHKBEHTHOTO
(IIpecTyIHOro) MoBefeH s, IIOCKOTIbKY «IOIIOJTHEHE TPALUIIVIOHHOTO KPYMIU-
HOJIOTMYeCKOTO MHCTPYMEeHTapysl HelipoOMoIorndecKMu (a TakyKe reHeTde-
ckrmu.—J1.b.) MeTogaMy NMOTeHIMA/IbHO YCWINMBAET SMIIMPUYECKYI0 0O0CHO-
BAaHHOCTb KPVMIHO/IOTMYeCcKMX Teopuii» [Focquaert E, 2019].

Hacrosimas ny6nmkanus siBIseTCsl IOMBITKO IIPeOfjoeTb YKa3aHHBII
HEJJOCTATOK, IIOCKOJIbKY IIPMBEJ€HHbIe B HEll NaHHbIE CBUJIETE/IbCTBYIOT O
HapacTaHMM VHTepeca K WCCIEMOBAHMUIO OMOTIOTMYECKON COCTABIISIONIEN
MMYHOCTY NPABOHAPYLINTENIEN HE TONbKO B aKaJleMUYeCKMX KpyTax, HO U He-
IIOCPE/ICTBEHHO Cpely IPaBOIPUMEHNUTENEN. ABTOP HaJJeeTCA, YTO, IIyCTh U
Ha 3apYOEKHOM OIIBITE, MY YA/I0Ch PACKPBITh 3HAYMMOCTD HePETOBbIX Pa3-
paboTOK B 00/1acTV OMOIOINN /1A OTIpefie/IeHNs OPUEHTUPOB U IOCTPOESHNUA
BeKTOpa pa3BuTus cepsl yronoBHoit octuimu. [Tonaraem, 4To 9T JaHHbIE
CTAaHYT [OIOIHUTEIbHBIM ITOBOLOM K aKTMBU3aLMM HAYyYHO-IIPAKTUYECKOM
AUCKYCCHUM B PaMKaX YKa3aHHOII Mpo6neMaTuky. [IpumepHbIit mepedeHb TeM
I 0OCY>KJeHUA MOXKeT BBIIJIAZIeTh clefyiomyM obpasoM. Hyxpmaercsa mu
COBPEMEHHBIVI POCCUIICKUI IOPUCT-KPYMUHAINCT WIM CTYAEHT, obydaro-
IIMIAICA 110 YTOIOBHO-IIPABOBOJ CIIeMaIN3ali, B 3SHAHNY OCHOB KOTHUTWB-
HOJI HelIpo6MoIorNy U NoBefieH4YecKoit reHeTukn? Ecnim fa, To KTO, B KaKoit
¢dbopMe 1 KaKMMU CPefCTBaMU CIIOCOOEH PeIINTb 3Ty 3a/jady B paMKax fieii-
CTBYIOLIVX 1 IIEPCHEKTUBHBIX 00pa30BaTe/IbHBIX CTAaHJAPTOB?

B cBeTe BO3MOXKHOIT TpaHCchOpMALNM IOHATUIL O CO3HATETbHO-BOJIEBO
COCTaBJIAIOLIEN YeTOBEYECKON IICUXMKY M3MEHNUTCA JIU JABHO YCTOABIIMIACA
B IIPAKTUKE JeATE/IbHOCTY OPraHOB CyZa M YTOJIOBHON IOCTULMA ITOAXOJ K
TPAaKTOBKE K/IIOUEeBBIX IIOHATUI YTOMTOBHOTO IpaBa (TaKuX, HaIpumep, Kak
BI{HA, BMEHAEMOCTb/HEBMEHAEMOCTb, BO3PACT YTOJIOBHOM OTBETCTBEHHO-
cTi)? BypeT /v OH BOCHIPUHAT OTe4eCTBEHHO JOKTPUHON YTOJIOBHOTO IIpaBa
V1 IIOBJIEYET JIM 32 COO0J COOTBETCTBYIONVIE I3MEHEH)sI B HOPMaX YTOJIOBHO-
ro 3aKoHozaTenbcTBa? Hapymmt m cnoxxmBImiicsa 6amaHc MHTEPeCcoB MeX-
Iy YYacTHMKaMJ) YTOJIOBHOTO IIpolLiecca NMKBUAALMA UX «OVMOMIOIMYecKOi
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HEerpaMOTHOCTV»? VISMEHUTCS Ty IPOLlefypa ¥ OBBICUTCS /U CTEIIeHb 00'b-
eKTVBHOCTY 3aK/TIOUeHMsI CyIeOHO-MeUIIVIHCKOI 9KCIIePTM3BI O BMEHIEMO-
CTVI/HEBMEHSEMOCTY, IIPOBOAIVIMOI C Y4€TOM HelpOOMOIOrNYecKoll U reHe-
TUYeCKOV MHPOpMALNI O TMYHOCTY OOBUHSIEMOT0?

Hackonbko 1jemecoo6pasHa mmpokas o6miecTBeHHasA TPaHCIALYA JOCTU-
JKEHUI1 B 00/1aCTV KOTHUTMBHOI HENPOOMOIOTMH 1 TTOBEJeHYECKOI TeHETUKIA
C TOUKM 3peHns 6ojiee paHHETO U HaJ[eKHOTO BBLAB/ICHNA IPEAVKTOPOB JIeBI-
AHTHOTO noBefeHNA? «HakasaHue» My Bce-Taky «Tepanus»? VIsmeHaTcsa
IIPUOPUTETHI YTOTOBHO-IIOIUTUYECKON JIEATENBHOCTY TOCYAAPCTBA C Y4ETOM
TpaHchOpMaLMy HAyYHBIX IPECTABACHNUII O POIU COLMAIbHO-OMOIOrmYe-
CKOTO Hayajia B MEXaHM3Me MH/IMBUIYaTbHO IPECTYITHOM AeATeNbHOCTU?

B03MO)XHO, TTOMCK OTBETOB Ha 3TN BOIPOCHI CHOCOOEH B IIEPCIEKTUBE
copMupoBaTh AKTYaIbHYI0 OT€YECTBEHHYIO MICCIEJOBATE/IbCKYI0 TIOBECTKY
BOKPYT TOYEK IlepecevdeHNsl MHTEePeCOB OMOJIOrny, HayK YTOTOBHO-IIPAaBOBO-
TO IIVIK/Ia U IPAKTVKY (PYHKIVOHMPOBAHM Cepbl yTOIOBHOTO IIPABOCYAMSL.
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AHHOTauma

Llenb ctatbn — 0O3HAKOMMEHME OPUANYECKON OOLLECTBEHHOCTU C MEPBbIM OMbITOM
Koamdukaumm 3aKkoHOAATENbCTBA O KyNbType 1 NPaKTUKON ero npumeHeHus. B npea-
naraemol ctaTbe paccMaTpmBaloTCsl 0COOEHHOCTU pedOpPMUPOBaHMS 3aKOHOAATESb-
cTBa 06 OxpaHe OObLEKTOB KyNbTYPHOrO Hacneams nocpencTtBOM ero koamdukaumn.
ABTOp, OCHOBbIBasiICb Ha aHann3e nonoxenunii Kopgekca Pecnybnunkn benapycb o KynbTy-
pe, BBeAeHHoro B aencteme B 2017 I, N KOHCTUTYLIMOHHbIX 3MeHeHnin 2022-2023 rT.,
packpbiBaeT npemmyLlecTsa U HegocTaTkm koamdbukaumm gaHHOW chepbl 3aKoHoaAa-
TenbcTBa. JJokasbiBaeTcH, 4TO kKoandurkaLma 3akoHoO4aTeNbCTBA O KynbType MO3BOMM-
f1a ynopsiao4nTe MHOrOYUCEHHBIE HOPMATVBHbBIE MPABOBbLIE aKTbl, AENCTBOBABLUME B
0651aCTU KyNbTYPHOIO (MCTOPUKO-KYLTYPHOMO) Hacneaus, My3enHoi, 6GnbnmoTeyHomn
M rpafloCTPOUTENbHOM AEATENbHOCTM, HanpaBieHHOW Ha COXpaHeHWe U UCMOoJb30Ba-
HVe 0ObEKTOB KyJIbTYPHOro Hacneaus. B ctatbe nanaratoTcsa HOBEJbl PEryIMPOBaHMS
npaBa COOCTBEHHOCTU HA OOBbEKTbI KyNIbTYPHOrO Hacneaus, B TOM Ynucne, NaMmsaTHUKA
apxeonoruu, apxeonornyeckne apredaTbl, Knad, a TakkKe NPUHYAUTENbHOro Npekpa-
LeHns npaBa COOCTBEHHOCTWU MOCPEACTBOM CYAeOHOro MsbaTUs GECX039MCTBEHHO
CoOEePXUMBIX NAaMSATHUKOB. MprBOOATCS NpPUMEpPB! peLLeHns NpobnaemMbl GUHAHCKUPO-
BaHUs B cpepe KyNbTypHOro Hacneams 3a c4eT UCnosib30BaHNSA HOBbIX MHCTPYMEHTOB
(MeueHaToB 1 CMOHCOPOB, FOCYAAPCTBEHHO-4aCTHOrO napTHepcTea). OnpeneneHHoe
BHUMaHue yaeneHo cyaebHon 3awmTte OOBbEKTOB KyNbTYpPHOro Hacnegus (MCTopu-
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KO-KYNbTYPHbIX LLEHHOCTEN), HOBOE PELLEHME KOTOPOW NpensioxeHo B Kogekce o Kynb-
Type. B cTatbe chOpMYNMpoBaHbl HEKOTOPbIE MPEASIOKEHNS MO YTOYHEHWNIO MPABOBOro
cTaTyca HeABVXKMMbIX MAaMSATHUKOB U ABUXKXUMBbIX KYNIbTYPHbIX LLEHHOCTEN, NPUBOAUTCS
Knaccudukaumsa MaTepuanbHbIX 1 HEMaTepUanbHbIX MICTOPUKO-KYNbTYPHbIX LLEHHOCTEN
no Buaam. Manarawrca cTpyktypa [0CyaapCTBEHHOMO CMMCKa MCTOPUKO-KYBTYPHbIX
LeHHocTel 1 ocobeHHocTn ero BeaeHus ¢ 1 aHapsa 2023 r. CtatucTnyeckme gaHHble
B OVHAMUKE KOHKPETU3UPYIOT UCCNea0BaTeNbCKUA MaTepran 1 No3BOASIOT YNy4llnTb
ero Bocnpustue. ABTOp OTCTauBaeT UAEI0, 4TO NpuHATME Kogekca o KynbType co3aano
npeanockbkn Ans GopMUPOBAHUS MPUHLMNNANIBHO HOBOMO NOAX0Aa K rOCYAapPCTBEH-
HOW OXpaHe, y4eTy 1 NCMOJSIb30BAHNIO B COBPEMEHHOW XN3HU NAMSATHUKOB CTAPUHbI U
nckyccTea. B aTom nnaHe 6en1opycckuii onbiT koandurkaumm 3akoHo4aTebCTBa O KyJb-
TYpPE MOXET ObITb NMOJIE3EH.

Kniouesslie cnoBa

00BbEeKThI KYJNbTYPHOIo Hacnegus, KO,EI,I/ICDI/IKaLI,I/IH 3aKOHOOaTeNbCTBa,; KynbTypa; KyJb-
TYPHbIE LEHHOCTW; npaBoBad 3allnTta NaMATHUKOB; COBeEPLUEeHCTBOBAaHME 3aKOHOAa-
TeNbCTBa.

Ana untupoBauns: MapTtbiHeHko N.D. Benopyccknini onbIT cuctemarmusaumm 3ako-
HoZaTeNbCTBA 00 OXpaHe OOBLEKTOB KyJbTYPHOrO Hacneams nocpencTBOM Koanduka-
umn // Mpaeo. XypHan Beicwen wkonbl akoHoMuKkn. 2024, Tom 17. N2 1. C. 190-212.
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Abstract

The purpose of the article is to familiarize the legal community with the first experience
of codification of legislation on culture and the practice of its application. This article
discusses the features of reforming legislation on the protection of cultural heritage
objects through its codification. The author, based on an analysis of the provisions of
the Code of the Republic of Belarus on Culture, introduced in 2017, taking into account
the constitutional changes made in 2022-2023, demonstrates the advantages and
disadvantages of codification in this area of legislation. It is proved that the codification
of legislation on culture made it possible to streamline numerous regulatory legal acts
in force in the field of cultural (historical and cultural) heritage, the implementation of
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museum, library and urban planning activities aimed at the preservation and use of
cultural heritage objects. The novelties of the regulation of ownership of cultural heritage
objects, including archaeological monuments, archaeological artifacts, treasures, as
well as the forced termination of ownership through judicial seizure of mismanaged
monuments are outlined. Examples are given of solving the problem of financing the
cultural heritage sector through the use of new tools (patrons and sponsors, public-
private partnerships). Some attention is paid to the judicial protection of cultural
heritage objects (historical and cultural values), a new solution to which is proposed
in the Code of Culture. The article formulates some proposals to clarify the legal status
of immovable monuments and movable cultural values, and provides a classification of
tangible and intangible historical and cultural values by type. The structure of the State
List of Historical and Cultural Values and the specifics of its maintenance from January
1, 2023 are outlined. Dynamic statistical data concretizes the research material and
improves its perception. The author defends the idea that the adoption of the Code of
Culture created the preconditions for the formation of a fundamentally new approach to
state protection, recording and use of ancient monuments and art in modern life. And in
this regard, the Belarusian experience of codifying legislation on culture can be useful.

Keywords

objects of cultural heritage; codification of legislation; culture; cultural values; legal
protection of monuments; improvement of legislation.
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BeepeHue

Cdepa KynpTypHOTo (MCTOPMKO-KY/IBTYPHOTO) Haclequsl — YHUKaJIbHO
IO CBOEJI 3HAUMMOCTH sIB/IeHMe yBum3annu. [Ipy 6ypHOM pasButum Tex-
HOKPAaTMYeCKUX IIPOLIeCCOB COBPEMEHHOTO COIyMa Bce Hoee 060cCTpsieT-
cs1 mpo6ieMa aHTPOIIOTEHHOTO Y TEXHOT€HHOTO pa3pyIIeHMs UCTOPUYECKUX
U KY/IBTYPHBIX 3/IEMEHTOB HacleusA 4eloBedecTBa. VIcTopuko-KynpTypHOE
(KynbTypHOE) Hac/efye Ha M3/I0Me BEKOB U ThICAYeNeTNII IpuobpeTaeT Bce
OOJIBIIYIO TIOIUTUYECKYIO CUTY M 3HAaYeHVe KaK HafIeKHBbII FapaHT COXpaHe-
HVS UAGHTUYHOCTYM ¥ CaMOOBITHOCTY HAapoja, lieHHelillee KOHKYPEHTHOe
IpeVMYLIeCTBO B YCIOBUAX IoOanum3anum. B To ke BpeMs IpUHATbIe HOP-
MaTUBHbIE aKThl Ia/IeKV OT COBEPILIEHCTBA, HE COINACYIOTCA MEXHY cob0ii,
a BHOBb paspabaTbIBaeMble 3aKOHOIIPOEKTHI JUCCOHMPYIOT C MEXAYHAPOJ-
HO-IIPAaBOBBIMU COIVIAIIEHMSAMM Y JEVICTBYIOIIMMY 3aKOHaMM, He CII0CO0-
CTBYIOT paspelleHNI0 [IPaBOBBIX IIPOOIEM OXpaHbI KY/IbTYPHOTO HAC/IeHM.
[TosTomy TpebyeTcss JOKTPUHATBHO HOBOE pellleHe CHCTeMATU3alNy HOp-
MAaTVBHBIX aKTOB, HAIIPaB/IEHHBIX Ha 3AIUTY KY/IbTYPHOTO (MCTOPUKO-KY/Ib-
TYPHOTO0) Hacienus Ha 6a3e COBpeMEeHHBIX 3HAHMIL U OIIBITA. YHUKATbHOCTD
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00beKTa OXpaHbl (HaMATHUKM MICTOPUI U KYZIBTYPBI) TpeOyeT CO3[aHms YHA-
BEPCAIbHOI II0 CYTHU CUCTEMBI 3aKOHOATENbCTBA.

Takoe pelreHyue HaiileHO — 3TO KOHIENIVA KOAMMUKAIMY 3aKOHOMA-
TENbCTBA O KY/IbTYPe, COCTABHOI YaCThI0O KOTOPOTO SB/IAIOTCS HOPMATVBHbBIE
IIPaBOBBIE AKTHI, PETYIUPYIOIIVe OXPaHYy, ICIIONb30BaHNe VI BOCCTAaHOBJ/ICHIE
00BEKTOB Ky/IbTYpPHOTO HacienusA (B 3akoHomaTenbcTBe Pecrry6mukn benma-
PYCh UCIIONB3YIOTCS CIOBOCOYETAHVS «MCTOPUKO-KY/IBTYpHOE HaCTIefye»,
«MCTOPUKO-KY/IBTYPHas IEeHHOCTb» — OXPaHsAEeMbIil 3aKOHOM NaMATHUK).

B ropuandeckoit Hayke ykazaHHas Ipo6ieMa CHCTeMaTH3alny 3aKOHO/a-
TE/IbCTBA 00 OXpaHe 0OBEKTOB KY/IBTYPHOTO HAC/IeANs IOCPEICTBOM €ro KO-
nudukanuy GakTdecKn He MCCIefoBanach. VICK/IOUeHNsT COCTABIAIOT pa-
6otb1 A.B. TonoBusuuna [fonoBusunu A.B., 2019: 29-35], O.A. BsicTpoBoit
[bricTpoBa O.A., 2016: 29-33], C.B. Kysunoit [Kysuna C.B., 2017: 135-139],
A.H. ITandunosa [[Tandunos A.H., 2023], VL.I1. Mo>xaepoit [Mokaepa J1L.IL.,
2020: 72-89], KoTOpBIe TaK WM MHAYe OOpPAIIaIICh K BOSMOXXHOCTV KO-
¢duKany 3aKOHOJATe/IbHBIX AKTOB O KY/ITYpe) B CYIy HOBM3HBI 9TOTO VMH-
CTPyMeHTa HOPMOTBOpYECTBa B TaHHOI cdepe. Komekc 0 KynbType IpUHAT
TOoNnbKO B ofHoN crpaHe CoppysxectBa HesaBucumbix Iocymapcrs— Pecmy-
6nuke Benapycn'; onbIT 9TOI CTpaHbl — COI0O3HOTO ¢ Poccueii rocynapcTBa —
HpefIaraeTcs A 0O0CYXK/IeHNs B paMKax IaHHOJ CTaTbIL.

B dbopmupoBanny BHIBOJIOB U peKOMEHALNIT [I0 COBEPIIEHCTBOBAHMIO 3a-
KOHOJIATeIbCTBA 00 OXpaHe OOBEKTOB KY/IBTYPHOTO HAC/Ie[Usl aBTOP CTAaTbU
omypacs Ha pabotel JL.P. Kne6anosa [Kne6anos JI.P, 2020] u M.A. Peguniy
[Pemuniy M.A., 2018]. ABTOp, UCIIO/IB3YsI METOJ, CPAaBHUTEIBHOTO IIPaBOBesie-
HIIsL, 00paTWICs K 3MEHSIONIENICs JOKTPUHE IIPaBOBOJ 3aLUThI KY/IbTYPHOTO
Hacyemys, paccMoTpeHHoN B Tpynax 1.V, Buguneesa [Bupnuees [1.V1., 2017],
B.O. Hemraraesoit [Hemaraesa B.O., 2018], mpoananmsupoBan 3aKOHO#ATENb-
ctBo Poccuiickoit ®epepanyn’ n Pecrrybmuku bemapych, mpakTiky ero mpu-
MeHeHMs B cdepe KYIbTYpbI U KY/IBTYPHOTO Hac/lenus. Pe3ynbraToM sABiAeTcs
COZIep>KAILMIICS HYDKe aHA/IN3 HOBOTO OeOPYCCKOTO 3aKOHOAATENBCTBA O KY/Ib-
Type, KogyuduKamys KOTOpOro No3BOIa YIOPALOYNTH HOPMATHBHbIE IIPABO-
BBl aKTbI, Pery/IVPYIOLI/ie OTHOIIEHNs B 00/IaCTY OXPaHBbI, MICIIONb30BAHNUA U
BOCCTAHOBJIEHMsI VICTOPUKO-KY/IBTYPHOTO Hac/eus (B pPOCCUIICKOM IIPaBOIIO-
psAIKe — 3aKOHOJATENIbCTBO 06 OXpaHe 00BEKTOB KY/ILTYPHOTO HAC/IEMNA).

! Kopekc Pecriybmuxn Benapycs o kynsrype 20.06.2016, Ne 413-3: mpunsrt [lamaroit npex-
craBureneit 24.06.2016; ogobpen Coserom Pecriy6muku 30.06.2016 / OTAJIOH. 3akonopa-
tenbcTBO Pecrry6nuku Bermapycs / Hau. nentp npasosoit nadopm. Pecn. benapycs. MuHck,
2023.

2 O6 obbeKTax KyIbTYpHOrO Hacimefus (IaMATHUKAX MCTOPUM M KYIbTYPbI) HApOJIOB
Poccniickoit @epepanyn: OefepanbHblil 3akoH oT 25.06.2002 Ne 73-D3 // C3 PP. 2002. Ne 26.
Cr. 2519; 2003. Ne 9. Cr. 805.
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1. Utorn koandunkaumm 3akoHogatTenbCTBa O KyJibType

3 deBpana 2017 r. crymmn B cuny Kopexe Pecrry6nmkn benmapych o Kyib-
Type (nanee — Kopgekc o xynbrype) — nepseiit B CHI' koguduuypoBaHHbIit
aKT B maHHOI cdepe. [Tocnenyromum 3akoHOM «O6 M3MEHEHNN 3aKOHOB II0
BOIIPOCaM KyAbTYpbl» OT 21 mromsa 2022 r. Ne 201-3° BHeceHbI U3MEHEHNS U
TOTONMHEHNA B YKa3aHHbBII HOPMATVBHBIN IIPAaBOBOJ aKT, IIOATOTOB/IEHHBIN
C Y4eTOM II€PBOTO ONBITA €r0 NPUMEHEHNA, B TOM 4MC/€e: BK/IIOYeHa HOBas
HopMa (cT.18-1) «KoHTponb B cepe KynbTypbl»; yTOUHEHA KIACCUPKAIIVIA
VICTOPMKO-KY/IBTYPHBIX IIEHHOCTEN 10 BU/IaM; OllpefieNieHa KomIeTeHnus be-
JIOPYCCKOTO PecITyOIMKaHCKOTO Hay4YHO-METOANYECKOro COBeTa II0 BOIPO-
CaM MICTOPUKO-KYZIBTYPHOTO Hacnenus; copMynmmpoBaHa HOBas CTPYKTypa
TocymapcTBEHHOrO CIMCKa MCTOPMKO-KY/IBTYPHBIX IleHHOCTell Pecrry6mm-
ku Benapych (oxpaHHOTrO peecTpa); BK/IIOYEHBI HOBbIe TpeOOBaHUA K op-
Me IacIopTa UCTOPUKO-KY/IBTYPHOI 1EeHHOCTH; YCTaHOB/ICHbI TPeOOBaHMS,
IpefbAB/AeMble K COIEP)KAaHMIO 30H OXPaHbl HEJBVDKMMBIX MaTepuanbHbIX
VICTOPMKO-KY/IbTYPHBIX IIeHHOCTell (OXpaHHas 30HA, 30HA PeryIMpOBaAHNA
3aCTPOJIKY, 30HA OXPAHBI IaHANIA(TA, 30HA OXPaHbI KY/IBTYPHOTO CJIOA).

Konekc npenycmarpuBaeT cosfianne Ha 6ase CIOXKMBIINXCSA TIPABOBBIX MH-
CTUTYTOB €JVHOTO MeXaHM3Ma PEerylINpOBaHNA OTHOIIEHNI B cepe KyIbTy-
PBI ¥ OTHOBPEMEHHOE YCTPAHEHME HEJOCTATKOB IIPaBOBOTO PEryIMPOBAHMA B
3TOI cdepe, obecrednBaeT COKpalleHye KOMN4ecTBa IIPaBOBbIX aKTOB I10 BO-
IIpocaM Ky/IbTYpbl U UX YIIOpAZOYeHMe. B JTaHHOM HOPMAaTMBHOM aKTe OIpe-
JeJIEHO, YTO OXPaHa MCTOPUKO-KY/IBTYPHOIO Hac/leqyus ABJIAETCA Ba>KHBIM
HaIpaBJIeHNeM KY/IbTYPHOII JeATeNbHOCTH, KOTOPO€e BK/IIOYaeT CUCTEMY Op-
TaHM3alMIOHHBIX, IIPABOBbIX, 9KOHOMIYECKUX, MaTepuanbHO-TEXHUYECKUX,
Hay4HBIX, MTH(QOPMALIMOHHBIX U IPYTUX Mep, HAIIPAaB/ICHHBIX HAa BbIABJICHNE
KYJIbTYPHBIX IIEHHOCTEN I NpUJJaHUA UM CTaTyca MCTOPUKO-KY/IbTYpPHOI
IIEHHOCTH (T.e. OXpaHAEMOr0 3aKOHOM IIAMATHINKA), y4eT, COXpaHeHIe, BOC-
CTAaHOBJIEHNE, COJEpP)KaHMEe U MCIOIb30BaHME VICTOPUKO-KY/IbTYPHBIX II€H-
HOCTeJl, OCYLIeCTB/IAEMBIX B LIETAX COepeXeHMA U NMPUYMHOXKEHMs UCTO-
PUKO-KY/IBTYPHOTO Haclneayus M CO3[jaHus yC/IOBMI JJIA €ro Iepefadyn OT
IIOKOJIEHNS K TIOKOJIEHMIO.

Kogexc perymupyer mupokmit ClieKTp 0OIeCTBEHHBIX OTHOIIEHMIA, CBS-
3aHHBIX C COXPaHEHMEM U MCIONb30BaHMEM KY/IbTYPHbIX LEHHOCTEN, OXpa-
HOJ1 ICTOPUKO-KY/IBTYPHOTO J apXEOIOTMIeCKOT0 Hac/Ieus, 6uOIMoTe4HOro
Y MY3eIfHOTO Jie/la, HAPOJAHBIMY XYH0>KeCTBEHHBIMU peMec/iaMy, KMHeMaTo-
rpac¢ueit, opraHu3alyeil ¥ MpoBefeHeM KYIbTYPHBIX MePOIPUATHUI, Jes-

* HaronanbHbIl paBoBoit VHTepHeT-nIopTan Pecy6muku benapycs, 30 ntons 2022 r.,
2/2921.
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TEIbHOCTBIO KOJITIEKTMBOB XY/IO)KECTBEHHOTO TBOPYECTBA, 3CTETUYECKUM
BocnuTaHueM rpaxjaH. C npuHATueM Kojekca IpekpalleHO [elicTBue
0a30BBIX 3aKOHOB O KY/IbType, OMOMNOTEYHOM fielie, HAPOJHOM VICKYCCTBE,
HAapOJHBIX IPOMBIC/IAX (peMecsax), TBOPYECKMX COI03aX M TBOPYECKUX pa-
6oTHUKaX, KnHeMarorpaduu, Mysesx u My3eitHoM ¢oHpe, 06 oXpaHe UCTO-
PUKO-KY/IBTYPHOTO HAc/lefusA, UX JOIOMHAIINX Y M3MEHAIINX 3aKOHOB
(mopsipka 20 aKTOB), TaK KaK OCHOBHbIE IIO/IOXKEHM I JAHHBIX aKTOB BOIIIN B
Kopekc u He TpebyeTcs ux manbHeiias KOHKpeTn3anus (Kak ObIIo paHee) B
APYTMX aKTax.

B ocnoBe nonoxxennit Kogekca o KyibType — KOHCTUTYLMIOHHbIE HOPMBI:
Koncturyuneit Pecniybnuku benmapych ycTaHOBIEHO, YTO TOCYHAapCTBO OT-
BETCTBEHHO 3a COXPaHEHIE CTOPUKO-KY/IBTYPHOTO U JYXOBHOTO Hac/Ieaus
(ct. 15 KoHCTHTYI[MM), Ka)XK/IBIil IMeeT IIPAaBO Ha yYacTye B KY/IbTYPHOI SKI3-
HII, KOTOpoe ofecnednBaeTcs OOIIeOCTYITHOCTIO LIEHHOCTE OT€4eCTBeH-
HOVI I MYIPOBOJI KY/IBTYPbl, HaXOAALIVIXCS B TOCYAaPCTBEHHBIX 11 00IIIeCTBEeH-
HBIX (POHJAX, PA3BUTIEM CeTV KY/IbTYPHO-IIPOCBETUTENIbHBIX YIPEKIEHUI
(cT. 51), KOXKABI 006513aH 6epeyb UCTOPUKO-KY/IBTYPHOE, IYXOBHOE HACTIefiue
U IpyTUe HallYIOHAIbHbIE IIEHHOCT (CT. 54).

ITo pesynpraTam Pecniybnmkanckoro pedepenpyma 2022 r.* ct. 15 Kon-
crurynyu Pecriy6nmku Berrapych OIo/THeHa HOBBIM BaYKHBIM IIOIOXKEHUEM:
rOCYIapCTBO 0OecreunBaeT COXpaHeHye UCTOPUYECKOI IIPABbI U TAMATU O
repouvecKoM NOABMTe OeI0pPyccKOoro Haposia B rofibl Bemukoit OTedecTBeH-
HOJI BOVHBL. B 3TOM ImaHe HopMa 6emopycckoit KoHcTuTynum Heckombko
OT/IMYAeTCA OT aHajorm4Horo nonoxkeHnsa Koncrtutynum Poccun (cr. 67.2
poccuiickoit Koncrturynunm rnacut, uro Poccuiickas Pepgepauysa 4Tut ma-
MATH 3aIUTHUKOB OTedecTBa, obecreynBaeT 3alUTy MCTOPUIECKOI ITpaB-
IIbI), TAaK KaK YKa3bIBaeT TAK)XXe Ha 3aIUTY HaMATH O TepONYECKOM IIOIBUTe
6emopycckoro Hapopa B ronbl Bemkort OredecTBeHHOI BOVHBL. Brmouenne
B KoHcTurynuio Pecrrybnuku benapych moHATHA «cTOpUYecKas IpaBia» 1
TIO/IOXKEHVIsI O HeOOXOAVMMOCTH ee 3aITHI ABJIACTCA IOTMYECKUM PasBUTIEM
IPMHLNIIA OTBETCTBEHHOCTM T'OCYHApPCTBA 33 COXpaHEeHMe MCTOPUKO-KYIIb-
TYpHOTO U AyXoBHOTO HacienuA (cT. 15 KoHcTuTynum), ¢ BosjnoxkeHneM Ha
TOCYIapCTBO O0S3aHHOCTY IPOTUBOJEIICTBOBATb BCAKOIO POJA IHMOIBITKAM
¢danbcupuKanny UCTOPUNL.

Takum 06pasom, B COBpeMEHHBIX YC/IOBUAX OXpaHa ICTOPUYECKOT IaMs-
TY CTaJIa BAXHBIM MHCTUTYTOM KOHCTUTYIMOHHOTO npaBa [Kymukosa C.A.,,
2022: 65-72]. B Teuennme 2022-2023 rr. 3aKOHOATeNbCTBO bemapycu 6b110
IpUBENEHO B cOOTBeTCTBUE C KoHcTnTy1meit, ogHako Kofekc o KynpType us-
MeHeHM: He 3aTPOHY/IN.

* HaumoHa/ibHblit 1paBoBoit VIHTepHeT-nIopTan Pecriyonuku benapycs, 04.03.2022, 1/20213.
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B Kopexce o Ky/lbType YTOYHEH MOHATUIHBIN allapaTr U MpefaaralnTcs
cnepgyromye (He3HAYNTE/IbHO OTIMYAONIECs pefaKIueil OT paHee TeiCTBO-
BaBIINX) oIpepeneHys (CT. 1): UICTOPUKO-KY/IbTYpHOE Hac/lefyie — 9TO COBO-
KYIIHOCTb OT/INYUTE/IbHBIX UTOTOB U CBUMIETE/IbCTB UCTOPUYECKOTO U yXOB-
HOTO pa3BUTHUA Hapoja benmapycnu, BOIJIOLEHHBIX B ICTOPUKO-KY/IbTYPHBIX
[IeHHOCTAX; ICTOPUKO-KY/IbTYPHbIE LIEHHOCTI — 9TO Hanbosee OT/IINTeNb-
Hble MaTepyajbHble 00BEKTHI U HeMaTepyajbHbIe IPOSIB/ICHNS Y€/I0BEYECKO-
rO TBOPYECTBA, KOTOPbIE MIMEIOT BBIJAIOLINECA NYXOBHbIE, 3CTETUYECKNE U
JNOKYMeHTa/IbHbIE JOCTOMHCTBA U B3ATHI 110/l OXPaHY I'OCY/JapCTBa; KY/IbTYp-
Hble LIeHHOCTY — 3TO CO3/IaHHbIe (IIpeoOpa3oBaHHbIe) YeTIOBEKOM MM TECHO
CBsI3aHHBIE C €0 JIesATe/IbHOCThI0 MaTepuajbHble 0OBEKThI ¥ HeMaTepuaib-
Hble IIPOsABJICHN TBOPYECTBA Y€/I0BEKA, KOTOpPble UMEIOT UCTOPUYECKOE, XY-
JOXXECTBEHHOE, HAyYHOE W/IM MHOE 3HAYEHNeE.,

Taxum 00pasoM, MOHATHS «MCTOPUKO-KY/IbTYpPHast LIEHHOCTb», KOTOpas
MOXeT OBITh KaK MaTepMaabHON (HalpyMep, IaMATHUK apXeOJIOTMM), TaK
Y HeMaTepyaIbHOM (HallpyMep, YCTHOE HAapOHOe TBOPYECTBO) M «ACTOPH-
KO-KY/IBTypPHO€ Hac/e[jie» COOTHOCATCSA KaK 4acThb U Lje/ioe. AHaJIOTMYHOTO
HOAXO/Ia IPUIEP>KMBAETCS M pPOCCUIICKNMIT 3akoHopaTenb [JlaBpos B.B., 2016:
20]. B aToM mraHe HabMIOfaeTCA MPeeMCTBEHHOCTD IIPEIOKEHHOTO ellle B
1992-1993 rT. mofxofa, KOIrfa U3BEeCTHOE COBETCKOMY 3aKOHO/aTe/IbCTBY I10-
HATHE «IAMATHYK VICTOPUY U KY/IBTYPbl» ObIIO 3aMEHEHO MOHATUEM «UCTO-
PUKO-KY/IbTypHas IIleHHOCTb>.

Kopmekc o KynbType BBOIMT IOHATHE «KYIbTYpHAas HEATENIbHOCTb» —
onpefieNiAA €e KaK CO3JjaHue, BOCCTAaHOBJIEHNME, COXPAaHEHNe, OXpaHa, U3Y-
YeHe, VCIIONIb30BaHMe, PAaclIpOCTpaHeHye 1 (VM) MOMyIsapusanus Kyib-
TYpPHBIX ILI€HHOCTENl, IpefoCTaBlIeHNe KyIbTYpHBIX OJar, cTeTndecKoe
BOCIIMTAaHMe TPaK[aH, OpraHM3anusa KyJIbTYPHOrO OTAbIXa (CBOOORHOTO
BpeMeHM) HaceneHys. OfHUM U3 HaIpaB/IeHN KY/IbTYPHOI JIesITeTbHOCTI
ABJIAETCA OXpaHa MCTOPMKO-KY/IBTYPHOTO HacimequsA. Brepsble mpegycma-
TPUBAETCA BO3MOXXHOCTb 3allpeTa, OTPAaHMYEHMA WM IIPUOCTAHOBJIEHUA
Ky/IbTypHOI mesatenbHOCTH (cT. 81 Koziekca o KynbType), ecm OHa Halpas-
JIeHa, HaIlpuMep, IPOTUB cyBepeHnTera Pecriy6mku Benapych, mpussiBaer K
HaCWJIbCTBEHHOMY 3aXBaTy IOCYJapCTBEHHOI BIACTU VIV M3SMEHEHNIO KOH-
CTUTYLIVIOHHOTO CTPOS, IIPeCTaB/IAeT yITPO3Yy HAIIVIOHAIBHOI 6€30IIacCHOCTH,
O0ILIeCTBEHHOMY IIOPAAKY, IPONAraHAMPYeT BOIIHY, SKCTPEMUCTCKYIO Jies-
Te/IbHOCTD, HACUJINE U )KECTOKOCTD.

[TpaBa u 06513aHHOCTY IrpaX/JjaH B cdepe KyIbTYpsl (MCTOPUKO-KYIbTYP-
HOTO Hac/eiysA) BIepBbIe OIpe/ie/leHbl COOTBETCTBEHHO B CT. 32-33 Koprekca o
kynbrype. [paxxpane Peciybnuku benapyce B cdepe KynbpTypbl MMeIOT IPaBo
Ha y4JacTye B KY/IbTYPHOI KVM3HMY, KY/IBTYPHYI0 CaMOOBITHOCTD, BO3POXK/e-
HI€e, COXpaHEHNE U Pa3BUTIE HALMOHAIbHBIX KY/IbTYPHBIX TPAJULINIL, BBO3
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U (V1K) BBIBO3 KY/IBTYPHBIX LIEHHOCTEII, B TOM YJC/Ie Pe3y/IbTaTOB JIMYHON
TBOPYECKOM JeATETbHOCTI.

[IpaBo Ha y4yacTye B KY/IbTYPHOII KM3HU PeAIM3yeTCA IMyTeM OCYIIeCT-
BJICH)A BO3MOKHOCTY CAMOCTOATENBHO VI COBMECTHO C IPYTMMU CyObeK-
TaMI OCYLIECTB/IATH KYIbTYPHYIO HeATENTbHOCTD, IPUOOLIATBCA K KY/IbTYP-
HBIM IIeHHOCTAM 1 TIO/Ib30BAHVA UMIL

O6s3aHHOCTM TpaxJaH B cdepe KyIbTYPbl CBOATCA K CIELYIOLIEMY.
IpaxmaHe 06s3aHBI 6epedb MCTOPMKO-KYIbTYPHOE ¥ apXeolIorndeckoe Ha-
ciIefyie, YBaXKaTb TOCY/APCTBEHHbIE S3BIKM M HAI[MOHAJIbHbIE KY/IbTYPHbIE
TpaguLuY, 6€PEeKHO OTHOCUTBCSA K KY/IBTYPHBIM LEHHOCTSM, YBaKaTb U He
HapyILIaTh IIpaBa JPYTUX NI B cepe KYIbTYpBbl, B TOM YNC/Ie YBaXKaThb Ky/Ib-
TYPHbIE TPAJVILIMA U A3BIKJ HALMOHA/IbHBIX COOOIECTB, COOMOAATD IPaBM-
JIa mocemeHNs (IIpaBuIa MOTb30BAHMA) OPTAHM3ALUI KYIBTYPBI 1 JPYIUX
IOPUANYECKNX /NI, KOTOPbIE OCYIIECTB/IAIT KYIbTYPHYIO IEATE/TbHOCTD.

Kopekc mo-HOBOMY ompefieNI MCTOYHMKM (DMHAHCUPOBAHMA B cdepe
KY/IBTYPbI I BIIEPBbIE BBEJT OHATHS «CIIOHCOP U MeljeHaT Ky/IbTypbi». Heo6-
XOIMMOCTD BK/IIOYEHMA JAHHBIX NOHATHII B Koflekc BbI3BaHa MMOTPEOHOCTA-
MM TIOVICKA HOBBIX (JIOIIOTHUTEIbHBIX) CIOCOO0B NPMBJICYEHN NHBECTULINI
B chepy KynbTypsl. Tak, cioHcopoM KynbTypsl (cT. 64 Kopekca) Mmoxer ObITh
I0pUAMYECKOe N0/ MHMBI/YaIbHbIN ITPeANPUHIMATeNIb, KOTOPbIe MPefio-
CTaBJIAIOT IOPUMYECKVM JINIIAM/TPaKaHaM, B TOM YICTIe MHVBYYaTbHBIM
IpeAIpyHMMATeIAM 6€3B03Me3HYI0 (CIIOHCOPCKYI0) MOMOIb B IL[EJIAX OX-
PaHBbI MICTOPUKO-KY/IBTYpHOTo HaciaenusA. CHOHCOPBI KY/IbTYpPbl OKa3bIBAIOT
0e3B0O3Me3IHyI0 IIOMOIIb B BIJE JIEHEKHBIX CPENCTB, B TOM YNC/IE B MHO-
CTPaHHOIl BaJIOTe, TOBAPOB (MMYIECTBa), paboT, YC/IyT, NMYIIECTBEHHBIX
IpaB, B TOM YJC/Ie UCK/IIOYNTETbHBIX IIPAB HA 0OBEKTHI MHTEIUIEKTYaTbHOI
COOCTBEHHOCTIL.

MenenaroM KynbTypsl (cT. 65 Kopekca) sABiAeTca TpaKIaHUH, KOTOPBIN
JleTaeT IMOXKePTBOBAHMA B LIEJIAX COXPaHEHMs, Pa3BUTHA, PaCIPOCTPAHEHNA
1 (M7IM1) TIOMY/IAPM3ALINU KYIBTYPBI, ITOAEPKKIU KYIbTYPHOI JeATeTbHOCTH,
B TOM YNCJIe COXPaHEHNs, Pa3BUTUA, PACIPOCTpaHeHNA U (MM) MOMYIApK-
3anmy 6eIOPyCcCKOl HAlMOHATbHONM KY/IbTYPbl M A3bIKa, OXPaHbI MCTOPM-
KO-KY/IBTYPHOTO Y apX€OJIOTMYeCKOT0 HaC/IeMVs, IOMY/IAPU3ALIVI KY/IbTYPHBIX
IIeHHOCTell 0e/IopycCcKOoil HAlMOHAIBHONM ¥ MMUPOBON Ky/IbTYpbl. MeljeHaTbl
KY/IBTYPBI [Ie/Ial0T O>KePTBOBAHVIA B COOTBETCTBIY C [PaskIaHCKUM KOJEKCOM
Pecniy6rxu Benapyce (manee — I'K Peciyonuku Benapyce; I'K). B rpaxpan-
CKOM IIpaBe JOrOBOP IIOXXKEPTBOBAHMA AB/IACTCA PA3HOBUHOCTBIO JOTOBOpPA
JapeHNs U IPeACTaB/IAeT COOOI COITallleHIe CTOPOH, IT0 KOTOPOMY JKepPTBO-
BaTe/lb 005A3yeTcA IepefaTb OfjapsAeMOMY Bellb VM MMYILIeCTBEHHOe IIPaBo.
B oT/mr4me oT 06BIYHOTO JOTOBOPA AapeHNs, HOKePTBOBAHIE He MOXKET ObITh
COBEPIIEHO ITyTeM O0CBOOOK/IEH OIapsAEMOTO OT VICTIOJTHEHNSA VIMYILeCTBEH-
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HOJI 00SA3aHHOCTM Iepef] )KePTBOBATe/IeM IV MHBIM CyObeKTOM, obmajaro-
I[VIM TIPAaBOM TPeOOBaHMA 110 OTHOLICHNIO K OflapsIeMOMY.

CornacHo ct. 16 Kopekca corpynHmdecTBo B cdepe KyIbTypsl (cocTas-
HOJ Y9aCThI0O KOTOPOTO ABJIAETCA MCTOPUKO-KYIBTYpHOE Haclefye) ¢ KOM-
MepPYEeCKMMI OpPraHM3aAUMAMU ¥ MHAVBULYATbHBIMM IpeNIpPUHUMATEIAMN
MOJKET OCYIIECTBIATbCA B TOM 4YMC/I€ B paMKaX TOCY/IapCTBEHHO-YaCTHOTO
napTHepcTBa. OHNMM U3 HaIPaB/I€HUI TaKOTO COTPYJHUYECTBA ABIAITCA
MEPOIPUATHSA 10 OXPaHe UCTOPUKO-KYIbTYPHOTO U apXeOJIOTMYECKOro Ha-
cnepud. PopMaMit COTPYJHMYECTBA TOCYAAPCTBEHHBIX OPraHOB C KOMMep-
9YeCKMMM OPTaHM3ALMAMU M MHAMBU/YaAbHBIMU IPEANPUMHIMATEIAMN Bbl-
CTYNAIOT COIVIALIEHMA O TOCYJapCTBEHHO-YAaCTHOM IIaPTHEPCTBE, NMPOEKTHI
KOTOPBIX pasdpabarbiBatorcsa. [ocyapcTBoO BosmaraeT 0oblye HageXabl Ha
COBMECTHBIE IIPOEKTBI C YaCTHBIM IIAPTHEPOM; TeIephb 9Ta (opMa COTPYAHM-
94eCTBa IO/Ty4YN/Ia 3aKOHOJaTeIbHOe 3aKperienye. OXXnaaeTcs, YTO YaCTHbIE
VHBECTULIMY BCKOPE MOCTYIAT Ha peCTaBpaliio NaMATHUKOB apXUTEKTYPhbI
U TPaJIOCTPOUTENBCTBA, My3ee(UKAIMI0 apXeoNIorndecKux 0O0beKTOB, BOC-
CTaHOBJIEHNE 3aMKOB.

I[Tpyu aTOM HEOOXOAMMO IIOMHUTD O TPEBOXKHOI TEHAEHIINM, OTMEYEHHOI
A.B. TonoBusHuHBIM: «B HEKOTOPBIX C/Ty4asX 4acTHBIN OM3HEC MPOSBIAET
MHTepec K 00beKTaM Ky/IbTYPHOTO Hac/Iesl 13-3a «IAKOMOT'O KYCOYKa» 3eM-
7 B 1eHTpe ropoga. [Tog BuioM pecTaBpalliOHHBIX PabOT 00bEKT KYIbTYp-
HOTO HacCJe[us paspyllaeTcs, Ha ero MecTe Yepe3 HEKOTOpOoe BpeMs BO3BO-
AUTCA COBpeMeHHOe o¢ucHoe 3aaHue. [I09ToMy CO CTOPOHBI TOCyapCTBa
TpebyeTcsl )KeCTKMIT KOHTPO/Ib 32 MIeATETbHOCTBIO NMPeAIpPUHIMATETbCKIAX
CTPYKTYp B OTHOLIEHVUM OOBEKTOB KY/IbTYPHOIO HAC/TIEAV, BIUVIOTD [0 IIPK-
MEeHEHNA Mep YTO/IOBHO-IIPAaBOBOTO pearnposanusa» [[onosusHuH A.B., 2022:
160]. TTomHOCTBIO COITAlIAsACh C MPUBEJEHHBIM BBILIe MHEHJEM, aBTOP Ha-
cTosell paboThl KBampuIupyeT JaHHbIE TEVICTBMA KaK «CHOC ITaMATHUKA
IO BUJIOM €TO pecTaBpalyi», Ha3bIBasA UX (POPMOIT HapyILIeHNs 3aKOHA, He-
TOIIyCTUMOTO He TOJIbKO B PaMKaX IOCy[apCTBEHHO-4YaCTHOTO IaPTHEPCTBA,
HO 1 BoobOiie. [Tosraraem, 4To MCTOpUYECKas LIEHHOCTD AMATHIKA 3aK/TI04a-
€TCs IMEHHO B €r0 ayTeHTUYHOCTH (TIOf/INHHOCTI).

Kopekc o KynbpType 3akperuifeT IpaBo Ha KY/IbTYPHYI CaMOOBITHOCTD,
BO3POXJIEHME, COXPAHEHME M PA3BUTNE HAI[MOHA/JIbHBIX KY/IbTYPHBIX Tpa-
munuit. Tak, rpaxkiaHe, IpoXKuBawolye B Pecrry6nike u ABIAOLeCcs IIpes-
CTaBUTE/IAMY HAIVIOHAIbHBIX COOOIECTB VIV BBIXOALIAMU U3 APYTOIl Ky/Ib-
TYPHOJ CPEefbl, UMEIOT IIPAaBO COXPAHATD ¥ Pa3BMBATh CBOK HAL[MIOHA/IbHYIO
KY/IbTYPY, BOCIUTBIBATh [IeTell B HALIMOHAJIbHBIX KY/IbTYPHBIX TPagULUAX,
IIO/Ib30BAaTbCs POSHBIM AI3BIKOM, YCTAaHAB/IMBATb KY/IbTYpPHbIE CBA3Y C IIpef-
CTaBUTE/IAIMY COOTBETCTBYIOIVX HALMOHATBHBIX COOOILIECTB, MPOXXVMBAIO-
VX B 3apYOEXXHBIX CTPAHAX, €C/IU 9TO He IPOTUBOPEUNT 3aKOHY.
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Baxnble HOBe//IbI KacarTCA BO3BPALIEHNUA KYIbTYPHBIX LIEHHOCTEN: CO-
I7IacHO CT. 77-78 Kopekca o KynbType KyabTypHbIE IIeHHOCTH, BbIBE3EHHbIE
u3 Peciybnuku ¢ HapylIeHMeM aKTOB 3aKOHOJATENbCTBA Y MEXK/[yHaPOIHBIX
JIOTOBOPOB, MOAJIEXKAT 0053aTeIPHOMY BO3BPATy HE3aBUCUMO OT BpeMeHN,
00CTOATEeNbCTB U MecTa BbIBO3a. IloctaHoBneHmeM CoBeTa MMHMCTPOB
«O HekoTOpBIX Mepax mo peammsanyy Komekca Pecrry6muku bBemapych o
Ky/IbType noctaHosneHyeM Coseta MuHuctpos Peciybmmkn benapyce» ot
13 suBaps 2017 1. Ne 25° o6pasoBana KoMuccust 1o BbIsIBIEHIIO, BO3Bpallle-
HII0, COBMECTHOMY MCIIOIb30BaHNIO U BBEIEHNUIO B HAY4HBbII M KY/IbTYPHbIl
00MXO0J, KY/IbTYPHBIX IIeHHOCTel1, KOTOpble HaXOAATCA 3a mpepenamu Pecrry-
onmukn bemapych. Komuccusa ABIseTCA MOCTOAHHO AEMICTBYIOIMM COBEIa-
TE/IbHBIM OPraHOM M 00ecedrBaeT B3aMMOJIEIICTBYIE TOCYJapCTBEHHBIX Op-
TaHOB, OOIIECTBEHHBIX 00bEMHEHNIT ¥ IPYTUX IOPUANIECKIX JINLI, TPaKIaH
B IIe/IAX COepeXeHN M IPUYMHOXKEHNUA ICTOPUKO-KY/IbTYPHOTO 1 apXe0JIo-
TMYeCcKoro Hacnenys. Bompoc ocraeTcs 3a peanmsanyell KOHLEIIUN PeCTu-
TYLUU KyJIbTYPHBIX LIEHHOCTEN B CTPaHy IPOMUCXOXKIEHNU .

2. Knaccndpumkaums KynabTypHbIX
(MCTOPUKO-KYJILTYPHbIX) LLEHHOCTEN

Kopekc o KynbType BOCIPUH:AI paHee IPeSyCMOTPEHHYIO B 3aKoHe 1992 1.
«O6 oxpaHe MICTOPUKO-KYIBTYPHOTO HAaC/IeAUA» KIACCUPUKAINIO 0O BEKTOB
VICTOPMKO-KY/IBTYPHOTO HacC/Iefys, COfepP)KaTeIbHO YTOYHUB €€ XapaKTepy-
CTUKY. Bce IpUHATbIE Ha TOCYAAPCTBEHHBIN Y4eT 00'beKThI MIMEHYITCA UCTO-
PMKO-KY/IBTYpPHBIMMU LieHHOCTAMM Pecriybnmku bermapych, KoTopble ObIBaloT
MaTepuaaIbHbIMU ¥ HeMaTepuaabHbIMU. MarepranbHble UCTOPUKO-KYIbTYP-
Hble L[EHHOCTY KIacCU(PUIUPYIOTCA KaK MaMATHMKM T'PaflOCTPONUTENbCTBA,
NaMATHUKM apXeO/IOTMM, IMAMATHUKY apXUTEKTYpPbl, JOKYMEHTa/bHble IIa-
MATHUKM, TAMATHUKYN UCKYCCTBA, IAMATHUKI MICTOPUN, 3aII0OBEJHbIE MECTA.

B cBow ouepenb MaTepuanbHble MCTOPUKO-KY/IBTYpPHBIE LIEHHOCTH IIOJ-
pasfendoTca 1o cT. 67 Komekca Ha HemBIDKMMbIe (HampyMep, TaKOBBIMM
ABIAITCA NAMATHUKY apXeOJIOTUM, apXUTEKTYpPHble NMaMATHUKU, UCTOPU-
Jeckas 3acTpoOIiKa 1 Ap.), IepeMelljeHre KOTOPBIX B IIPOCTPAHCTBe TpeldyeT
VIH)KEHEPHbIX MEPONPUATHIL U BeJeT K YaCTUYHOI W/ IIOJTHONM yTpaTe UM
MICTOPMYECKOTO, XyH0KeCTBEHHOTO, HAyYHOTO VI MHOTO 3Ha4YeHN: (HaIlpu-
Mep, NaMATHUKM apXeOTIOIny, UCTOPUIECKIE KBApTa/Ibl TOPOJA, MOHYMEH-
TBI), ! IBVDKUMBIE, TIepeMelljeHlie KOTOPBIX He BefleT K yTpaTe MMM MCTOpuYe-
CKOT0, XY/JJ0)KeCTBEHHOT 0, HAyYHOT'O V/IV IHOTO 3HAYeHNA (Xy/[0)KeCTBEHHbIE
IIPOV3BeieHN s, My3eliHble KO/UIEKLIUU 1 [ip.).

° HarmonanbHbil 1paBoBoit VHtepHer-mopran Pecnybnuku Benapycs, 21.01.2017,
5/43222.
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K HeMaTepmanbHBIM VICTOPUKO-KY/IBTYPHBIM LIEHHOCTSIM OTHOCSITCS O0BI-
Jay, Tpaguuuy, oopansl, GonbkIop (YCTHOE HapOJHOE TBOPYECTBO), A3bIK,
€ero JMajeKThl, COfiepXKaHme repanbandeckix, TOMOHMMUYIECKUX 00BEKTOB 1
IIPOV3BEJIeHNII HapOJHOIO MCKYCCTBA (HApOJHOTO [EeKOPATMBHO-IIPUKIIAL-
HOTO MCKYCCTBA), APyTUe HeMaTepuajIbHble IPOSAB/ICHUA TBOPYECTBA YeTI0Be-
Ka. B KauecTBe HEMaTepManbHbIX MICTOPUKO-KY/IBTYPHbIX IleHHOCTeN B bena-
pycu npusHaHbI TepObl 48 ropofioB, 10 KaneHaapHBIX 0OPSAIOB U [ip.

MarepuanbHble UCTOPUKO-KY/IbTYPHbIE LIEHHOCTY IIOApPA3JEATCA Ha
C/IeyIOLIEe KaTerOpUM 3HAYMMOCTI:

Kareropus «0» — MCTOPUKO-KYIbTYPHbIE IIEHHOCTH, MMEIOIINE MUPOBYIO
3HAYMMOCTD J BK/IIOUEHHBbIe (VI IIpeJiIo>KeHHbIe /I BKIIo4eHnsa) B CIucok
BCEMMPHOTO KY/IbTYPHOIO ¥ IPUPOAHOTO Hacnenys mi CIucoK BCEMUPHO-
rO Hac/lIefVs, HaXo[AIlerocs noy yrposoii. Ilo cocroanuto na 1 nronsa 2023 r.
B Pecrrybmmke 17 06bexToB MMeloT Kateropuioo «0» — Hampumep, Codmii-
cknit cobop u Craco-ITpeobpaskenckas 1epkoBb B IToronke, ABrycTOBCKMIt
kaHasn B [pogueHckoit obnactu’. focymapcTBennoit nporpammoit «Kynprypa
benmapycu» na 2021-2025 ronpl», yTBepKAeHHOI nocTaHoBneHneM CoseTa
MunucrpoB or 29 suBapsa 2021 r. Ne 537, mpexgycmarpuBaeTcs paspaboTka
IATY JOChe Ha OObeKTHI HAC/IeVsl ¥ HeMaTepuaIbHble IIPOSB/IeHNs TBOpYe-
CTBa 4YeyloBeKa 1A Hanpasaenua ux B oprannsanuu JOHECKO, B Tom yncne
BKTIOUeHNA B CHYCOK BCEMMPHOTO KY/IbTYPHOTO ¥ IIPMPOJHOTO HACTIEAA);

KaTeropus «1» — MCTOPUKO-KY/IbTYpPHbIE IIeHHOCTH, IMEIOII[VIe MeX/[yHa-
POZIHYIO 3HAYMMOCTD (TaKuX 00beKTOB 123);
KaTeropust «2» — MCTOPUKO-KY/IbTYPHbIE LIEHHOCTH, VIMeEIOIyie HalMo-

HaJIPHYIO 3HAYMMOCTb (1x 680);

Kareropus «3» — MCTOPUKO-KYIbTYpPHbIE I[EHHOCTH, MIMEIOLIME 3HAYM-
MOCTb JUIS OTHE/NIbHOTO pernona bemapycu (4673);

6e3 KaTeropuy — MaTepyaabHble KY/IbTYPHbIE LIeHHOCTI, BXOAAINE B CO-
CTaB KOMIUIEKCa, aHCaMO/Is1, KOMIIIEKTa, KOJUIEKIIVY MaTepyaJIbHbIX UCTOPU-
KO-KY/IBTYPHBIX IJ€HHOCTEI, HO KOTOPBIM OT/I€/IbHO He IPU/IaH CTaTyC UCTO-
PYIKO-KYZIBTYPHOI IIEeHHOCTH.

[To panHbpIM HanmoHa/nbHOrO CTAaTMCTMYECKOTO KoMmTeTa Pecrrybnmmkum
benapych Ha rocylapcTBeHHBIN y4eT IPUHATO 5 369 HEABIDKMMBIX UCTOPH-
KO-KY/IbTYPHBIX LIEHHOCTeT], T.e. TaMATHUKOB®.

¢ JIs3sip>KayHbI CITiC TiCTOPbIKA-KY/IbTYPHBIX KallToyHacLeil Pacrry6mniki bemapycs // Odu-
LVa/IbHBI caliT MuHKCcTepcTBa KynbTypsl Pectrybnuku Bemapycs. Available at: URL: http://
gosspisok.gov.by/(X(1)S(n5kmwglsevhjlxic12jjxlrc))/? AspxAutoDetectCookieSupport=1 /
(maTa moctyma: 14.01.2024)

7 7 HanmoHanbHbI1 npaBoBoil VHTepHer-mopran Pecnybmukn Bemapycs, 06.02.2021,
5/48756.

8 Benapycp B 1mdpax, 2023: cratuctideckuit coopHrK. Muuck: HaloHanbHbIn cTaTti-
crudecknit komntet Pecy6muku Bemapycs (Bencrar), 2023. C. 26.
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Hematepuanbable MCTOPUKO-KY/IBTYPHbIE LIEHHOCTH JENATCA Ha CIIERYI0-
1I1ie KaTeTOPUM:

KaTeropus «A» — VICTOPUKO-KY/JIbTYpPHBIE IIeHHOCTY (MX 43), monHas ay-
TEHTWYHOCTD ¥ JJOCTOBEPHOCTb KOTOPBIX 6€3yC/IOBHBI M HEM3MEeHHBI. TaKyIo
KaTeTOPUIO IMeeT, HallpuMep, «MeCTHbII ITeCEeHHBIN CTU/Ib UCIIOJTHEHN A Tpa-
AVILVOHHBIX OOPSAIOBBIX ¥ BHEOOPS/IOBBIX NPOM3BENIEHNUIT ayTeHTUYHbIMU
(bONbKIOPHBIMY KOTIZIEKTUBAMM»’;

KaTeropus «b» — MCTOPUKO-Ky/IbTypHbIE LIEHHOCTH, KOTOPbIE ITOTHOCTHIO
VIV YaCTUYHO BOCCTAHOBJIEHBI (3a(pMKCHPOBaHbI) HA BTOPMYHOM Marepuaje
VIV OOBEKTYBHO CO BpeMeHeM MOTyT MeHATbCA. Takylo KaTeropuio uMeioT 134
VICTOPUKO-KY/IBTYPHBIE LICHHOCTH, B TOM 4NCJIe, HAIIpUMep, TepObI TOPOJIOB.

B 2023 r. cicok nmonomHmacs 24 HOBbIMM 00 BEKTaMM, Cpefiu HUX 14 mare-
pUaNbHBIX NPOABIEHNI TBOPYECTBA YETOBEKA, 9 MAMATHUKOB apXUTEKTYPbI
1 1 MaMATHUK IPaloCTPOUTENbCTBA. I cpaBHeHN:A: B 2022 rogy ObIIO BHe-
ceHo 15 06bexTOB'".

C 1 anBapsa 2023 r. mpaBO Ha NPUHATHE PEIIEHNIT O IPUCBOEHUN KY/Ib-
TYPHOJ IIEeHHOCTM CTaTyca MCTOPUKO-KY/IbTYPHOI LIEHHOCTU M KaTerOpum
«0», «1», «2», «3», «A», «b» 3aKpenneHo 3a OJHUM TrOCy/JapCTBEHHbIM Opra-
HOM — MuHMcTepcTBOM KynbTypbl Pecniy6mku Bemapycs. Iopsagok dop-
MUPOBaHMA U BefleHus [0CyapCTBEHHOIO CIMCKA MCTOPUKO-KY/IbTYPHbBIX
nenHocreit onpepenet I[Tpukasom Munucrepcrsa KynbTypbl Nel ot 3 AHBaps
2023 1., KOTOPBIM YTBEPKEH COOTBETCTBYIOIMIT Pernamenr.

YnomsaHyTbIM Bblle 3akoHOM «OO0 M3MeHeHM!U 3aKOHOB IO BOIIPOCaM
Ky/IbTYpbl»'! n3MeHeHa pefakius cT. 99 Kogekca o KybType, cornacHo Tpe6o-
BaHMAM KOTOPOI1 ONIpefie/IeHe ICTOPUKO-KY/IbTYPHBIX LIEHHOCTE, KOTOPbIE
MOTYT OBITD TIPEIJIO>KEHbI /11 BKIoUeHnsA B CIMCOK BCEMVUPHOTO KY/IbTYp-
HOTO ¥ IPUPOJIHOTO HAC/IeUA, CIIUCOK BceMupHOro Hacnenus, HaxoAero-
A TIOJ], YTPO30il, MM B IPYTME CHUCKM B COOTBETCTBUM C MEX/YHApOJHbBI-
mu gorosopamu benmapycnu, ocymectsiger Coser Munnuctpos. [logrorosxy
IPENIOKEHNA O BK/IIOYEHUY MCTOPUKO-KY/IBTYPHOI IIEHHOCTH B OXPaHHbIE
ciicku FOHECKO ob6ecnieurBaeT MeCTHBIN MCIIOTHUTENBHBIN 1 PACIIOPsi-
AUTENbHBIN OpraH 06/IaCTHOTO TePPUTOPUATIBHOTO YPOBHA ITyTeM BHECEHMA

® Odunmanbupiit  VHrepHer-nopran Cosera Munucrpos Pecny6mikn  Bemapycs.
Available at: URL: https://government.by/ru/content/457 (nara o6pamens: 08.01.2024)

10 B 2023 roxy TocymapcTBeHHBIIT CIMCOK MCTOPYUKO-KY/IBTYPHBIX I{eHHOCTET ITOTIOTHIII-
cs1 24 o6bexramu. Takas uHpOpManys 03BydeHa 8 despanst 2024 . Ha npecc-KOH(pepeHIn
Munncrepcrsa Kynbrypsl Peciry6nmku Bermapycs / HatoHanbHbIi IpaBoBoit mopTai Peciry-
6muku Berapycs. Available at: URL: https://pravo.by/novosti/obshchestvenno-politicheskie-i-
v-oblasti-prava/2024/february/76777/ (nara obpamenus: 10.02.2024)

"' HaumonanpHblil ipaBoBoit VintepHer-nopran Pecrry6imku bemapycs, 30 nions 2022 1.,
2/2921.
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COITTACOBAHHOTO ¢ MMHUCTEPCTBOM Ky/NbTYpPhl Ipefyioxxenusa B CoseT Mu-
HICTPOB. PaHee maHHBI IOPATOK yperyIMpoBaH He ObLT; TOCYHapCTBEHHBIN
OpraH, YIOTHOMOYEHHbIN Ha NPUHATIE PELIeHNA O BHECEHUM ITAMATHMKA B
Cnucok BcemmpHoro Hacnenus IOHECKO, rakxe He 6p1 onpeenen. [locbe
Ha HOMMHUpyeMble B CIMCOK BCEMMPHOTO HACTIEV HAIlVIOHATbHbIE 00BeK-
TbI (Takux B Pecrry6mike yeTbIpe) TOTOBMIO MUHUCTEPCTBO KYIBTYPBL

Ha 2024 r. MuHKUCTEPCTBOM KYABTYPhl 3all/laHMPOBaHa IIOATOTOBKA 1
BHecenue B JOHECKO HoMmHanyy HemarepuanbHOro Hacneausa — «Kynbry-
pa 6enmopycckoit Byabi»'%.

3. Ucnonb3oBaHMe NOHATUAHOIO annapara
3aKoHOAAaTeNbCTBA O KYJNbType B rpaXxiaHCKOM npase

[IpakTmyecknii 3aKOHOTBOPYECKUII NHTEpeC MPEACTABIAET aHAJIN3 COOT-
HOIIIEHVS ¥ B3aMMOB/IVISHVA IOHATHIA, UCTIONIb3yeMbIX B IBYX KOIMPULIMIPO-
BaHHbIX akTaX — ['K Peciy6muku benapycns n Kogekce o xynbrype. IIpu atom
MBI VICXO[VIM U3 TOTO, YTO KY/IBTYPHbIe LIEHHOCTH, SBIAIOTCA OOBeKTaMu
rpaXpaHckux mpas [baprkosa A.T, 2022: 8-9], y4acTBYIOT B Tpa’KIaHCKOM
obopore.

Tak, x monoxxennsam Kopekca o KynbType npuxopntcs oOpamaTbcs BCs-
K1 pa3, KOTZa IO 3aJyMasio OCYILIeCTB/IATD IPeANpUHIMATEeNIbCKYIO fIes-
TE/IbHOCTb Ha TepPUTOPMM (B 30HE OXPAHBI) MaTepyUaIbHOI ICTOPUKO-KY/Ib-
TYPHOI1 LIEHHOCTH, HaIIpMIMep, B MICTOPUYECKOI YaCTU TOPOJA VIIM B palloHe
PpacIionoKeHy s NaMATHIKA apXeosIorniu. ITO CBA3AHO C TeM, YTO COofiepKaHue
MHOTVIX HOHATHI, UCTIONb3yeMbIX B 'K («MCTOPMKO-KYIBTypHAs LIEHHOCTD,
«apPXeOo/IOrMYeCcKIil 00'beKT», «apXeoorndecknit apredakt» u ip.), pacKpbIBa-
eTcs uMeHHO B Kopiekce o Kynbrype. Panee HekoTopble MOHATHA (HanpuMmep,
«UCTOPUKO-KY/IBTYPHAsl LIEeHHOCTb») COfiepXamch B 3akoHe 1992 r. «O6 ox-
paHe VICTOPMKO-KY/IbTYpPHOrO Hacnmemusa Pecniybmuku benmapycb», a MOHATHA
«apXeOJIOrMYecKy O0BEKT» M «apXeoNornuecKuii apredakT» ObIIM BBEJEHBI
B IpakTU4eckuit o6opotr Ykasom Ilpesnupenrta Pecy6mmkn Benmapycns «O co-
BEepIIEHCTBOBAHMY OXPAHBI APXEO/IOTMYECKMX OOBEKTOB M aPXeOIOTMYeCKIX
apredakToB» OT 14 mexabpst 2015 . Ne 485" (OCHOBHBIE ITOTOXKEHNUS JAHHOTO
HOPMAaTMBHOTO ITPAaBOBOTO aKTa BKIOUeHBI B Koyieke o Kynbrype).

3nanue HopM Kopiekca o KynbpType He0OXOMMO Y B IPYTUX CIy4asix: s
PacKphITUA cofiepykaHus npaBa cobctBeHHOCTN [[omoBmsumu A.B., 2019:
69-74], Tak KaK MIMEHHO B 9TOM KOJIeKCe MbI HaXOIVIM XapaKTepPUCTUKY Orpa-

12 C6opHMK MHGOPMALMOHHO-METOAMYECKNX MAaTepuajoB MO OXpaHe MCTOPUKO-KY/Ib-
TypHoOro HacneguaA Pecriy6nuku Benmapycs / coct. I'H. Xopop. Tomens, 2023. C. 184.

¥ HanyonanbHbI mpaBoBoil VIHTepHeT-mopTan Pecnybmuku Bemapycs, 17.12.2015,
1/16140.
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HIYEeHUI 1 oOpeMeHeHNiT (HampuMep, 005A3aHHOCTb HOBOTO COOCTBEHHMKA
HOJIIICAaTh OXPaHHOE 00A3aTebCTBO, YCTAHOB/IEHHBIN /I COOCTBEHHMKA
3aIpeT Ha YHNYTOXXEHNe VICTOPUKO-KY/IbTYPHOI IIEHHOCTH U p.).

3.1. HoBennbl B perysiMmpoBaHMu OTHOLWEHUI I COOCTBEHHOCTH

CoxpaHAsA IPEeeMCTBEHHOCTb C paHee JIeJICTBOBABIUVM 3aKOHOMATE/Ib-
CTBOM 00 OXpaHe MCTOPMKO-KY/IbTYpHOro Hacienus, Kogekc o Kynbrype B
cT. 71 ompepenseT, 4TO KY/IbTypHbIe LIEHHOCTY MOTYT HAaXOAMTBbCA B COO-
cTBeHHOCTH Pecnybmmkm Benapych, ee afiMMHMUCTPaTUBHO-TEPPUTOPUATIb-
HBIX e[IVIHNL], IOPUANYECKIX U PU3NIECKVX JIULI, B TOM YICIIe MTHAMBUAYaIb-
HBIX IpepnpuHyuMaresneii. OTenbHble KY/IbTYpHBIE LIEHHOCTU MOTYT OBITh
OTHECEHBI 3aKOHOM K O0BeKTaM, HaXO[AIMIUMCA TOIbKO B COOCTBEHHOCTHU
Pecrry6mmxu: Hanpumep, neHHOCTY [ocynapcTBeHHOTO (DOHAA AParOLeHHBIX
MEeTa/UIOB U JPArOlLeHHBbIX KaMHell (3T0 (OHJ IOIOMHAETCS, HApUMep, 3a
cueT OOpaIleHHBIX B COOCTBEHHOCTb TOCYAAPCTBA KY/IBTYPHBIX IJeHHOCTeI,
HeJIeTa/IbHO TlepeMelaBIINXCsA 4epe3 TaMOXXEHHYI0 TPaHUIy M COOTBET-
CTBEHHO 3aJJep>KaHHBIX IIPU 3TOM AeicTBIM). 60% BCeX VICTOPUKO-KYIbTYP-
HBIX L[EHHOCTEell HaXOAUTCS B KOMMYH/IbHON co6cTBeHHOCTH. B Bemapycn
cbiie 13,75 ThiC. COOCTBEHHMKOB (II0/Tb30BaTeEN) MaTePUaIbHbIX UCTOPM-
KO-KY/IBTYPHBIX LIeHHOCTeil 1 6oree 1,45 ThIC. HOCUTeIel HeMaTepyaTbHBIX
IPOSIBIEHNII TBOPYECTBA Ye/I0BEKA, O KOTOPBIX MbI TOBOPVJIN BbIIe'.

Kax ckasano B 1. 3 ct. 71 Kopiekca o KynbType, Ipy OpUJAHUN KYIbTyP-
HBIM LIEHHOCTSIM CTaTyca ICTOPUKO-KY/IbTYPHOII LIeHHOCTM ITpaBa COOCTBEH-
HOCT) Ha HMX coxpaHAwTcA. Kojekc o KynbType omnpenernseT npasa 1 064-
3aHHOCTU COOCTBEHHNKA IMaMATHMKA (CT. 73), yCTaHAB/IMBAeT OrpaHNYCHIE
IpaB COOCTBEHHNKA (II0/Ib30BATEIsA) MaTepUAIbHOI NCTOPUKO-KY/ILTYPHOI
LIEHHOCTY M60 3eM/IeTI0Nb30BaTeNIA, Ha 3eMeJIbHOM Y4acTKe KOTOPOTO pac-
MOJIO’KE€HAa HEeMIBYDKMMAsA MaTepuajbHas MCTOPUKO-KY/IbTYPHAs LI€HHOCTb.
Tak, B cooTBeTCTBMM ¢ TpeOOBaHMAMM CT. 74 COOCTBEHHMKY (IIOTb3OBaTE-
JTI0) MaTepUaIbHO ICTOPYKO-KY/IbTYPHOI IIeHHOCTH (HarpyMep, HaMATHUK
ApXUTEKTYPbI ¥ I'PalOCTPOUTENHCTBA), 3alpellaeTCd YHUITOXKATh UCTOPK-
KO-KY/IBTYPHYIO LIEHHOCTb, JIOIIYCKaThb €il IIpUMYMHEHNE BpeJa, BBIIOIHATD
paboTbl 6e3 paspelleHNs, BHIBOSUTD JBVDKUMYI MaTepPUANbHYIO MCTOPU-
KO-KY/IBTYPHYIO IIeHHOCTDb (Hampumep, KapTuny) u3 Pecriy6immikm Ha mocro-
AHHOE XpaHeHIe, IIepefjaBaTh TAKYI0 IIEeHHOCTb BO B/IafieHNe 1 (VM) TI0/Ib30-
BaH1e BoopyxenHbpiM Cutam benapycu, MHBIM BOMHCKMM (POPMUPOBAHUAM.

Ha co6cTBeHHUKa MCTOPUKO-KY/IBTYPHOI LIEHHOCTM BO3JIaraeTcs 06-
3aHHOCTb IOJINCATh OXpaHHOe 00s3aTenbcTBO [[omoBmsumH A.B., 2019:

4 Tam xe. C. 10.
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29-35]; [MiBanosa JK.b., 2020: 36-40]. CornacHo crt. 121 Kopekca o kynbrype
MECTHBIMI VCIIOJTHUTENbHBIMY U PaCHOPAAUTEIbHBIMI OpTaHaMIU JIJIS MaTe-
PUATBHBIX MCTOPUKO-KY/IBTYPHBIX IIEHHOCTE)I MOTYT ONpeNensTbCs MHAN-
BUJLya/IbHbIE YC/IOBVS MIX COZlEPYKaHVISA U MCIIO/Ib30BAHMS, YCTAaHABIMBATHCS
HOPSTOK BBIIIOTHEHV ST paboT Ha HUX, TpeOOBaHUA 1O 0OeCIeYeHNIo X CO-
OnmofeHsI, B TOM YNCTIe TIPY YPEe3BBIYAIHBIX CUTYALVAX WX BOOPY>KEHHOM
KOHQIUKTE, a TaK)Xe MHbIe OTPaHNYEHN JIeATeIbHOCTI UX COOCTBEHHIKOB
(monb3oBarerneit). T TpeboBaHMA QUKCUPYIOTCSA B OXpPAaHHOM 00s13aTellb-
CTBe M IOJyIeXXAT BBIIOIHEHNIO BCEMM IOPUAMYECKUMM JIUIIAMY, Tpaxk/ja-
HaMy, B TOM 4YIC/le MHAVBMAYAIbHBIMU NpeAnpuHuMatenamu. OxXpaHHOe
00513aTe/IbCTBO IOANMCHIBACTCA COOCTBEHHUKOM MCTOPUKO-KY/ILTYPHOI
IIEHHOCTH B CJIEAYIOLIVE CPOKIL

B coorBercTBuM c 1. 2 11 3 cT. 75 Kozekca 0 Ky/bType HOBBIII COOCTBEHHUK
MaTepuaabHOI NCTOPUKO-KY/IBTYPHOI IIeHHOCTY 00:13aH B TedeHne 30 KajleH-
JApHBIX IHEJT CO IHA NproOpeTeHNs paBa COOCTBEHHOCTH ITOAICATh OXPaH-
Hoe 00s13aTebcTBO. HeBbInonmHeHne 9Toro Tpe6oBaHMs ABIAETCS OCHOBAHUEM
VIS IPU3HAHMSA CHEIKY IT0 IpUoOpeTeHmIo TpaBa cOOCTBEHHOCTH Ha MaTepl-
aJIbHYI0 MCTOPMKO-KY/IBTYPHYIO LIeHHOCTb He[eliCTBUTENIbHOI. B panee peii-
CTBOBABILIEM 3aKOHOJaTenbCTBe (3akoHe «O6 oXpaHe MCTOPUKO-KY/IBTYPHOTO
Hac/Ieayis» B €ro MO3JHMX PefaKIVaX) OblTa IPYMEpPHO aHAJOIMYHask HOPMA,
HO OHa He Obl/Ta BOCTpebOBaHa IIPAKTIUKOIL. ABTOPY JJAHHOI CTAaTbyl M3BECTEH
JIMIIb OAMH CITy4aii (0 KOTOPOMY, KCTATH, OCYILeCTB/IA/IOCh KOHCY/IbTMPOBaA-
HIfe) O MIPUMEHEHNN IOCTIeACTBIII OTKa3a OT HMOAIMCAHNA OXPAHHOTO 00513a-
Te/bCTBA (COOCTBEHHMK IIPUHATOTO HAa TOCYAAPCTBEHHBIN y4eT IMaMATHUKA
OTKa3bIBAJICS OAINCHIBATb OXPAHHOE 00513aTe/NbCTBO 10 MOTMBAM TOTO, YTO
IpyUiaHye JaHHOTO CTaTyca IIPOU3ONUIO 0e3 ero cormacyus), OGHAKO CyaeOHas
IPAKTVKa 110 IAHHOJI ITpob/ieMe Tak 1 He cpopMupoBaach.

3.2. Oco6eHHOCTN NPUMEHEHUS FPaXXAaHCKO-NPaBOBbIX
nocnencTBuii 6ecxo3aiiCTBEHHOIrO UCMOJIb30BaHUSA
MCTOPUKO-KYJIbTYPHbIX LLEeHHOCTEW

Cormacto c1. 241 TK Pecniy6nukn Benmapycs, korma cobcmeenHux Kymv-
MYPHBIX UeHHOCMell, OTMHeCeHHbIX 8 COOMBEMCMBUL ¢ 3AKOHO0AMeNbCNE0M
K 0C000 yeHHbIM U 0xpaHsemvim 2ocyoapcmeom (Kypcus Moit.—VI.M.), 6ecxo-
3AJICTBEHHO COJEP>KUT 3TY LIEHHOCTH, YTO TPO3UT YTPATOI MMM CBOETO 3Ha-
YeHMs, LIEHHOCTY II0 PEIIeHMIO CYAja MOTYT ObITb M3BATH Y COOCTBEHHMKA
Iy TeM BBIKYIIa TOCYAAPCTBOM M/IM IPOAAXKY C yOMM4HbIX TOproB. Kak anee
yKa3aHO B 3aKOHe, IIPY BBIKYIIEe KY/IbTYPHBIX LIeHHOCTEl COOCTBEHHUKY BO3-
MEIIAETCA UX CTOMMOCTD B pa3Mepe, YCTaHOBIEHHOM COITIALEHNEM CTOPOH,
a B CIydae cropa — CyJjoM.
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[Tpn mpopaxke ¢ MyOMMYHBIX TOPrOB COOCTBEHHUKY IepefaeTcs BBHIPY-
YeHHas OT MPOJaXX! CyMMa 33 BbIYETOM PACXOMIOB Ha IIPOBEJEeHNe TOPIOB.
B bemapycn mmeeTcs ONBIT NPUMEHEHNA 3TOV HOPMBI: MCKM B 3aILUTY TO-
CYJApCTBEHHBIX VHTepecoB (00 M3bATUU OeCXO3ANCTBEHHO COIEP>KUMBIX
VICTOPMKO-KY/IBTYPHBIX LIEeHHOCTEl 10 OCHOBAHMAM, YCTAaHOBJ/ICHHBIM B II. 4
ct1. 75 Koprekca o xynbrype 1 cT. 241 T'K PB) 3aaBiam npokypopst — 00 13b-
atun «Komrtekca nuBoBapeHHOro 3aBoga» (2016) u «J[Bop1ioBo-mapkKoBoro
ancamb6is Cesarononk-Yerseptuackux» (2020) (06a 06beKTa paciionoKeHbt
B [popHeHcKoIT 06macTn 1 6eCX035/ICTBEHHO COIEPKAMICh Ha MIPOTSIKEHNUN
MHOTUX 7IeT). B urore o6a o6bekTa n3bATH y co6cTBeHHNKOB. Cyabba ma-
MATHMKOB OKOHYATe/IbHO He PellieHa: C L[e/Ib0 VICIIOTHEHNA CYAeOHbIX ITOCTa-
HOBJIEHUI! TPOJO/KAETCS OLleHKa JIJIs1 BBICTAB/IEHMs Ha IYONIMYHBIE TOPTU
«JIBOp1IOBO-TIapKOBOTrO aHcamoO/s1 CBATONONK-YeTBEPTUHCKUX», A IMBOBA-
PEHHBII 3aBOJl IPOJAH C TOPTOB I B HACTOALLEE BpeMsA PEKOHCTPYUPYETCA.

VI3y4yeHne mpo6eMbl, B TOM YMC/Ie ¥ 9TUX JBYX Jie/l [IOKAa3bIBAET, YTO He-
COIVIACOBAHHOCTD IOHATUIHOTO AIIapaTa 3aTPyAHAET peaan3alyio JAHHOTO
IPaXIAaHCKO-TIPABOBOTO CIIOCo0a 3alNUThl KYIbTypHOro Haciaemus. HescHo,
nodeMy B 'K comepxutcs ykasaHme Ha Ky/IbTypHBIe LIeHHOCTIL, Jia ellie 1 0c060
IIeHHbBIe 11 OXpaHsAeMble TOCYAAPCTBOM (TOCYAApPCTBOM OXPAHAIOTCA BCe MpH-
HATbIE HA TOCYAAPCTBEHHBI Y4eT OOBEKTDI, I 3TOrO y4YeT U BEfieTCA), B TO
BpeMs Kak B II. 4 cT. 75 Kopekca o Kynbrype, onpenensionieM 0053aHHOCTI
COOCTBEHHVIKAa MaTepuaJIbHON UCTOPUKO-KY/IBTYPHON IIEHHOCTH, TOBOPUTCS
00 U3BATUM II0 TeM Ke OCHOBaHMAM (0ecX03sIICTBEHHOEe COofiep)KaHMe, KOTO-
poe MOXKeT NPUBECTU K yTpaTe OT/INYUTEIbHBIX YXOBHbIX, XY 0KECTBEHHBIX
¥ (M/IM1) TOKYMEHTA/IbHBIX JOCTOMHCTB) ICTOPUKO-KY/IBTYPHOII LIeHHOCTY JII0-
0011 KaTeropuy, a He TOJIBKO 0060 LieHHBIX. [Ipo61eMa 3ak/r09aeTcst B TOM, 4TO
B Benapycu HeT crienyasbHOTO CIIMICKa 0CO00 IJEHHBIX VICTOPYKO-KY/IBTYPHBIX
IleHHOCTell. MBI BUIMM, YTO TPaXK/JaHCKO-TIpaBOBas HOpMa (M3bATHe 6ecxo-
3AJICTBEHHO COJIepyKalLeiicsl KyIbTYPHOI LIEeHHOCTY) BK/IIOYeHa B COKpAIlleH-
HoM Buzie B Kozmexc o kynbrype (pasgen «O61iye onMoXKeHnst O Ky/IbTypPHBIX
IIEHHOCTSIX», HOpMa «OOs3aHHOCTM COOCTBEHHVKA MCTOPUKO-KY/IBTYPHOI
IIEHHOCTI») C TeM, YTOOBI, IOANNIChIBAasE OXPaHHOE 00513aTe/IbCTBO Ha MaMAT-
HIK, COOCTBEHHVK OHMMAJT, 4TO 0053yeTCsl HaJyIe)Kallle COfiepXKaTh 00beKT.

3akoHoM Pecrry6rmkn Benmapych «O6 nsMeHeHMM KOIeKCoB» OT 13 HoAOps
2023 1. Ne 312-3'° B ompefie/IeHHOI CTEIIeHN YKa3aHHas BBIIIE IIPaBOBast HEO-
IpefeIeHHOCTb ycTpaHeHa: cT. 241 'K npusenena B coorBercTBME ¢ Komek-
COM O KYJIBTYpe — Tellepb CyAeOHOMY U3BATHIO MTOAJIEXKUT /TF000JT ITaMATHUK
(MCTOPUKO-KY/IBTYpPHAs LIEHHOCTD), KOTOPBIiT 6€CX035ICTBEHHO COLEeP>KUTCSA
COOCTBEHHVIKOM, VICK/IIOYEHO YKa3aHue IMIIb Ha 0C000 IIeHHbIe.

!> HaumoHanpHbli1 paBoBoii VIHTepHeT-nopTtan Pecrry6mkn Bemapycs, 18.11.2023, 2/3032.
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3.3. HoBoe B rpaxxaaHCKO-NpPaBOBOM perynmposaHumn
nocnencTBuii oOHapyXXeHus Kiapa

B mccenoBaHmAX 1o BOIPOCaM OXpaHbI 00'beKTOB KYIbTYPHOTO Hacle-
Iyt oTMedaeTcs GparMeHTapHOCTb IoIoeHu [paskganckoro kopekca Poc-
cnitckoit Oepepanyu o K1azie; B HUX IPAKTUUECKN He pellieH BOIpoc 06 06b-
eKTax apxeosyornyeckoro Hacnenys [Menpundenko H.H., 2022: 171]. B casn
C 9TUIM MOXeT ObITb IT07Ie3€H Oe/IOPYCCKMIT ONBIT IPABOBOTO Pery/IMPOBAHIA
3eMe/IbHbIX Y4acCTKOB, B KOTOPBIX 3a/IeTal0T apXeoJornyecKue apTedakThl
7m60 MO>KeT OBITh OOHAPY>KEH KJIaJ], COCTOAIINI U3 KY/IbTYPHBIX IEeHHOCTEI.
OTOT MHCTUTYT TPakIAHCKOTO IIpaBa IpeTepIieN Olpe/e/ieHHble I3MEeHEeHN
c npunatueM Kopekca o xkynbrype. Teneps I'K benapycu ycranasnusaer npa-
BOBBIE ITOCTIEAICTBYS OOHapyXeHus knaja (4. 1 ct. 234), K/1ajia, coOCTOAILIEro
U3 KY/IbTYPHBIX LIeHHOCTeM (4. 2 CT. 234), apXeoIorniecknx apredaKkTos, AB-
JISTIOLUXCST KITaoM (CT. 234-2), 6eCX03sTHBIX aHTUKBAPHOTO, ICTOPUYECKOTO
opyxus 1 6oenpuracos (cT. 234-1).

B cootBetcTBNu co cT. 234 'K Bemapycu B cmydae oOHapy»xeHMA KIajia, co-
CTOSIIIETO M3 MAaTepUAIbHBIX KY/IBTYPHBIX L[EHHOCTEl, 00/IafjalomyX OT/INYN-
TE/IbHBIMY JTYXOBHBIMM, XyZIOKECTBEHHBIMU U (VJIM) JOKYMEHTa/IbHBIMU JIO-
CTOMHCTBAMM U COOTBETCTBYIOLIVX OJHOMY M3 KpUTepMeB [yIAd NpUAAHNUA UM
CTaTyca MCTOPUKO-KY/IBTYPHOU LIeHHOCTH (pedb MAET O BHOBDb BbIABJIEHHBIX
KY/IBTYPHBIX LJEHHOCTSIX, KOTOPbIe MOTYT OBITh IIPU3HAHBI ICTOPUKO-KY/IBTYP-
HBIMM IJeHHOCTSIMY, T.€. TAMATHVKAMI), TaKVie LIeHHOCTY TOfI/IeXaT Iepefade B
TOCYJaPCTBEHHYIO COOCTBEHHOCTD. [1py 9TOM COOCTBEHHUK 3€Me/IBHOTO YYacT-
Ka VIV IHOTO MIMYILIeCTBA, I7ie KJIaj, ObUI COKPBIT, 1 /INLI0, OOHAPY>KUBILIee KIIa,
MIMEIOT IIPaBO Ha IOTyYeHNe BMecTe BO3HarpaxaeHns 50% CTOMMOCTY KIafia.
BosHarpaxieHue pacpefenaeTcss MeXXAy STUMM JIULAMIA B PaBHbIX JOJIAX, €CTN
COITIAILIEHVIeM MEX[Y HMMM He YCTAHOBJIeHO VHoe. IIpy oO6Hapy>kKeHWM Takoro
KJ/IaJja JIALIOM, IIPOVI3BOAVIBIIIVIM PACKOIIKY VIV TIOVICKY IIEHHOCTelI 6e3 cormacus
COOCTBEHHVKA VIMYIL[ECTBA, I7ie K/aJ] ObUI COKPBIT, BO3HATPKIEHIE STOMY JINILY
He BBIIUIAUVBAETCS U MOHOCTBIO IIOCTYIIAeT COOCTBEHHYIKY, T.. COXPAHAETCS
IIPYIMEPHO TAKOII e MOJX0f, KaK ¥ B POCCUIICKOM 3aKOHOJATeNbCTBE.

Opnaxo eige B 2012 1. OpIIM TIpe/IOXKEHbI HOBBIE TIPABIUIIA OTIpPefeneH s
IIPaBOBBIX IIOC/IEACTBMII OOHApYyXeHusI Kiaaja. Tak, B COOTBETCTBUM C II. 2
CT. 26 MogenbHoro 3akoHa «O IpaBe COOCTBEHHOCT) U €r0 3aIUTe», KOTO-
pbliT IpuHAT MeXXnapraMeHTCcKoi AccaMbieeil TOCYJapCTB — YYaCTHUKOB
CopnpyxectBa HesaBucumepix Tocymapers 17.05.2012 Ne 37-9'¢, B cimygae 06-

16 TlocraHoB/IeHe MeXIIap/aMeHTCKoil AccaMbrien rocysapcTs — ydacTHukos Coppy-
xectBa HezaBucumbix Tocynapcers N 37-9 «O MopenbHOM 3akoHe «O mpaBe COOCTBEHHOCTH U
ero samure»» (npuusto B CankT-Iletepbypre 17.05.2012) // VindopmaroHHblit 610/11eTeHb
Mexmnapnamentckoit Accam6men CHI. 2013. Ne 55.
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Hapy>XeHUs KJafla, OTHOCALIETOCsA K NMaMATHMKAM MCTOPUY VIM KY/IBTYpbl
(110 6€OPyCCKOMY 3aKOHOAATENbCTBY — 3TO MCTOPUKO-KY/IbTYpPHBIE IIeHHO-
ctit — VI.M.), OH OCTyIaeT B TOCYAapCTBEHHYIO COOCTBEHHOCTD. [1pu aTom
COOCTBEHHVK 3eMe/TbHOTO y4YacTKa WIM MHOTO VIMYIIECTBA, Te Kaaj ObLI
COKPBIT, 1 NI]0, 0OHApY>KMBIIIee KIafl, MIMEIOT IIPABO HA BO3HATPaXK/JeHNe B
pasMepe CTOMMOCTH K/IajJja. BosHarpaxgenne pacipenensaeTca MexXy STUMN
JIUIIAMMA B PaBHbIX JONIAX.

ITomaraem, 4T0 OFOOHOrO PoJa HOBIIECTBA IIeIeCO0OPA3HO BKIIOYUTD U
B I'K Pecniy6imuku Benapycn. TeM caMbIM MOKeT ObITb CO3IaH 6apbep Ha Iy TH
HE3aKOHHOTO ITOJICKa K/Ia/I0B, COIep>KaIMX Bellll, KOTOpbIe MOTYT OBITH IIPK-
3HaHbl VICTOPUKO-KY/IbTYPHBIMIU LIEHHOCTAMM, TaK KaK BO3HMKAET CTUMYII
nepesiaTh (a He yTauTb [IA IOC/IEAYIOLIel IIPOfaXi) OOHAPY>KEHHBII KIIaf
B TOCY[JAPCTBEHHYI0 COOCTBEHHOCTD M OMYYNTh MOTHOE (B OT/INYNME OT HbI-
HemHNX 50%) BO3Harpaxk/ieHue, IpM 3TOM He PUCKYH OBITh YINYEHHBIM B
IPUCBOEHNM KJIafia.

3.4. HoBblii noaxopn B peryjiMpoBaHum nopsaka npnoobpereHus
npaBa COGCTBEHHOCTU Ha apxeoJioruieckue apredakThbl

B I'K Peciy6rmuxu Bemapych BBefieHa HOBasgs Hopma — CT. 234-2 «IIpno6-
peTeHue IpaBa COOCTBEHHOCTH Ha apXeoyornyeckue apTedakTbl». CormacHo
ee HOpMaM, apxeojorndyeckue apredakTsl, 0OHapy)KeHHbIE TIPJ APXEOJIOTH-
YeCKMX MCCIIeOBAHNUAX MO0 MHBIM 06pa3oM, IOJIIeXAT Iepefiade B FOCyap-
CTBEHHYIO COOCTBEHHOCTb B IOPS/IKE, YCTAHOBJIEHHOM 3aKOHOJ[aTeTbCTBOM.

CornacHo ct. 83 Kopiekca 0 KynbType, OHUM U3 BUJOB MICTOPUKO-KY/Ib-
TYPHBIX IIeHHOCTEI ABJIAITCA MAMATHUKM apXeOo/IoTUM — apXeo/IorndyecKue
00BEKTBI U apXeo/orndeckye apTeakTbl. ApXeonorndeckue apreaKkTbl —
3TO ABVDKVIMbIE MaTepyajabHble OOBEKThbI, BO3HNUKIINE B pe3y/IbTaTe XXI3HA
U IeATeIbHOCTY 4ermoBeKa 6osee 120 7eT TOMy Hasaj, M MOTYIINE COOTBET-
CTBOBaTb KPUTEPUAM NPUJAHMA CTaTyca MICTOPUKO-KYIbTYPHOII 1IeHHOCTH,
YCTaHOB/IEHHBIM 3aKOHOJATEIbCTBOM 00 OXpaHe MCTOPUKO-KY/IbTYPHOTO Ha-
C/enyis, M Ha MOMEHT X OOHapy>KeHVs He MMeIolyie COOCTBEHHMKA.

K apxeonormdeckum 06beKTaM OTHOCATCA HEABIDKVMBIE MaTepuabHble
00BbeKTBI WM VX KOMIUIEKCHI BMeCTe C apXeOoJOTMYecKMMy apredaKTaMu 1
KY/IBTYPHBIM C7I0€M, BO3HMKIIINE B pe3y/IbTaTe >KU3HU 1 AeATeIbHOCTH YeTIoBe-
Ka 6ostee 120 jieT TOMY HasaJj, KOTOpble COXPAHWIVCh B 3eMJIe VIV Ha JHE TIPU-
POJIHBIX 1 UCKYCCTBEHHBIX BOJ,0€MOB, IMEIOT ICTOPUYECKOE, XY 0’KeCTBEHHOE,
Hay4HOE MY IHOE KY/IbTYPHOE 3Ha4eHMe, MOTYT COOTBETCTBOBATb KPUTEPUAM
LA IPUAAHNA CTaTyca MCTOPUKO-KY/IBTYPHOI IIeHHOCTH (T.€. TAMATHUKA).

B cmyuae obHapyXeHNUA apXeolTOTrMYeCKUX apTedaKTOB, ABJIAIOIIVXCA
K/TaIoM, O0/IafJafoliX OT/IMYUTEIbHBIMU JYXOBHBIMY, XY[0)K€CTBEHHBIMI
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U (MWIV) ZOKYMEHTaJbHBIMM SOCTOMHCTBAMY VM COOTBETCTBYIOLIVX OHOMY
13 KpUTEpUeEB I IPULAHNA VM CTaTyca UCTOPUKO-KY/IbTYPHOI LIEHHOCTH,
IPUMEHSIOTCS NpaBuIa, IpefycMoTperHsle 1. 2 u 3 cT. 234 'K Pecrrybnikn
benapycs.

4. Hoeennbl cyaeOHOM 3awlmUThbI
NCTOPUKO-KYJIbTYPHOro Hacneausa

Kopnekc o kynbprype pacumpsieT BO3SMOXXHOCT CYAeOHOI 3alUThl 00BbeK-
TOB MCTOPUKO-KY/IbTYPHOrO Hacnenusa bemapycu, KoTopble IOMMEHOBAHbBI B
3aKOHOJIATeNIbCTBE KaK MICTOPUKO-KY/IbTYpHbIE IIeHHOCTU. TaK, BIiepBbIe 3a-
VIHTEPECOBAHHBIM JIMILIaM (3TO MOTYT OBITb Hay4YHbIe OpraHM3aLNU, My3eli,
o6pasoBaTe/IbHbIE YIPEXK/ICHNA, TPaKaHe, IMEIOIIe paspelleHne Ha apxe-
OJIOTMYeCKIe VCCTIeIOBAaHNsA, KaK OHU OIpefenieHbl B CT. 127 Komekca) jaHb
IIPaBO ¥ BO3MOXKHOCTb 00Ka/IoOBaTh B CYJ| PELIEHNs O He OTHeCeHUM MarTe-
pPMATBHOTO O0BbeKTa K apXeoJOTM4ecKM O0beKTaM MV apXeOolIorMuecKM
apredakram (1. 6 cT. 128).

C momeHTa BeTymieHue B cuny Kopiekca o KynpType U IO COCTOSIHMIO Ha
mekabpb 2023 1. JaHHAs HOPMa He IPUMEHSIIACh, TaK KaK 3a/lHTePeCOBAHHbIE
mmia B Cyn He obpamance. OfHAKO ee MOXKHO pacCMaTpyUBaTh Kak JOIMON-
HUTE/IbHYIO IPAaBOBYIO FAPAHTHIO 3aLIUThI ICTOPUKO-KY/IBTYPHOTO Hac/Iequs
U IIpaB apXeOoJIOTOB Ha HAay4YHBIN pe3y/IbTaT UX MCCIENOBAHNA, BEb B XOJe
TaKO HAy4HOIl pabOThl IMOABJAETCA (M NPUHMMAETCA BIIOCTENCTBUM Ha
TOCYJapCTBEHHBIN y4eT) HOBBIl MTAMATHUK — BHOBDb BBIABJICHHBII 00BEKT
VICTOPMKO-KY/IbTypHOTO Hacneaus. [Ipu aToM 0643aTeNbHBIM YCIOBYEM IIPK-
3HAHVS BBIIBJIEHHOTO MaTepyaabHOrO 0OBEKTa apXeoIOrnIecKuM 00eKTOM
VIV apXeo/IOrN4YecKuM apTedakToM sABJsAeTCsA (HAKT ero npeObIBHIE B 3eMIIe
VU T10J] BOJoi1 He MeHeee 120 neT.

B nensax mpuHATHA pemleHus o6 OTHeCeHUV/He OTHECEHUU MaTepuab-
HBIX 00'bEKTOB, KOTOpbIe 0OHAPY>KEHBI C/TYYaITHO, K aPXEOTOTMYeCKM 00b-
eKTaM VIV apXeOJIOTMYecKUM apTedaKkTaM CO3JaHbl U IeICTBYIOT 0O/IacTHbIE
(MuHCKast TOpOJCKasi) KOMUCCUM TI0 apXeOoTOoTrMYecKM 00beKTaM U apXeo-
normdeckyM apredakraM. VIMeHHO KOMMCCHA JODKHA TPU3HATD VN He IIPK-
3HATh, YTO BBISAB/ICHHBII BO BpeMs PaCcKOIIOK WJIM OOHAPY>KEeHHBIII CITy4aiiHO
MaTrepyaIbHbll 00BEKT COOTBETCTBYET KPUTEPUAM Ui HPUAAHMUSA CTaTyca
MICTOPUKO-KY/IBTYPHOI IIeHHOCTH (T.€. TaMATHUKOM apXeO/IOTHM).

[Tpy BBIHECeHUM pelLIeHUs 10 JJAHHBIM BOIPOcaM (paspelleHuy Cropa)
CYZH IOJ/DKEH JJaTh OLIEHKY COOJIOfIeHMI0 nopsAaKa (IpoLeayphl) paccMOTpe-
HYISL apXeOJIOTNYeCKOIl KOMUCCHEll MaTepyaioB O BBIABYDKEHUY OOHApyKeH-
HOI KY/IbTYPHOI LEHHOCTY IS NPUJAHUA €Ml CTaTyca UCTOPUKO-KYIbTYp-
HOVI IJeHHOCTH (TTaMATHYUKa apxeonoryn). O4eBUIHO, UTO IO Jle/laM TaHHOM
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KaTeropmy Heo6XomuMo OyneT 3ak/lIoueHye dKCIepTa MIM CHelMaNInCcTa B
0071aCTy apXeOJIOTUM.

Ha npakTuke BOIpOCH OABEOMCTBEHHOCTH, MTOACYSHOCTH e/l TaHHOM
KaTeropuu, onpenenenne GopMel 0OpalieHns B Cyj (B HacTOsAIIee BpeMs Ta-
KOBOIJ1 SIBJISIETCS YKa06a) JO/DKHBI PeIaThCsl UCXOM U3 0OIUX IIPUHIIAIIOB,
YCTaHOBJICHHBIX I'POXXJAHCKUM VI X03AJICTBEHHBIM (apOMTpaskHbIM) IIpoIiec-
Cya/IbHBIM 3aKOHO/ATEebCTBOM.

3aknuyeHve

Cucremarusanysi HOpMaTVBHBIX IIPaBOBBIX aKTOB B 00/IaCTU KY/IBTYPBHI,
OXpPaHBI ICTOPUYECKOTO U KY/IbTYPHOTO HAC/IEAVIS TOCPECTBOM VX KO-
Kaluy sIB/ISE€TCS 3aKOHOMEPHBIM pe3y/lIbTaToM OOBeKTMBHON MOTPeOHOCTI
B HOBOM PeTy/IMPOBAHUY OTHOLIEHUII B 00/IaCTU KY/IBTYpbL. [lepBbIit OIBIT
TaKOJl KOAM(UKAIMY [OKa3bIBaeT, YTO VX BK/IIOYEHNUE B €VHBIN 3aKOHO-
JaTe/bHBIN aKT (KOJEKC) MO3BOIsieT: 00eCeYnTh MOTHOE, BCECTOPOHHEE I
CHUCTEMHO€ TIPAaBOBOE Pery/InupoBaHue oOIeCTBEHHBIX OTHOIIEHNU B 06/a-
CTU UCTOPUKO-KY/IBTYPHOTO (KYIBTYPHOTO) HAcC/Aefusi; MOBBICUTh YPOBEHDb
IIPAaBOBOTO PETYIMPOBaHNMsA O0IeCTBEHHBIX OTHOLIEHNIT B TaHHOI 006/1acTi;
CO371aThb 6/TaroNpysATHBIE IIPABOBbIE YC/IOBNUSA IIPUBJICYEHMsI IHBECTULINI (Ha-
IpUMep, HOCPEeCTBOM 3aK/II0YEHIS COIIALIeHIIT O TOCYAaPCTBEHHO-4aCTHOM
IApPTHEPCTBE, IyTeM pean3alyy MHCTUTYTOB MEL|eHaTCTBa U ITOXKEePTBOBA-
HIA); IPOBECTY aKTya/lN3alVIi0 3aKOHOJJaTeIbCTBA B IIe/IAX TapMOHM3ALINN
HOPMATUBHBIX aKTOB O KYJIBType MEXJY 000l U ¢ IPYTMM 3aKOHOJaTe/b-
CTBOM (HampuMmep, apXUTEKTYPHBIM U T'PafOCTPONUTE/IbHBIM, 3€MEe/IbHBIM).
[Tpuusatue Kogekca o KypType 0o3BOINMIIO IPUBECTH JieliCTBYIoLINE B chepe
VICTOPUIKO-KY/IBTYPHOTO HaC/IeVisi MHOTOYVCTIEHHBIE, IHOTTIa Pa3pO3HEeHHbIe
VI He BCETZia COITTaCOBAaHHBIE MEeX/ly cO00T HOpMaTVBHbIE aKThI B €IUHYIO CH-
CTeMy, COKPAaTUTh KONNIECTBO BEJOMCTBEHHBIX AKTOB ¥ O/IAHKETHBIX HOPM,
COBEpIIEHCTBYs B UTOTe IIPABOBOI MEXaHM3M 3aIUTHI MCTOPUKO-KYIBTYP-
HOTO Hacjenysi. DTOT OIBIT MOXKET OBITh 3aMMCTBOBAH APYTMMMU CTPaHAMU
CHL.

Kpowme Toro, Kopiekc o KynbType B 3Ha4MTeIbHOI CTEIIEHN pa3BUBAET I10-
HATUIHBIA alIapar TPakKAaHCKOTO IpaBa 3a CYeT PACKPBITUS COTEPXKaHMs
TaKUX UHCTUTYTOB, KaK IPUHINIIBI (OCHOBHBIE Ha4ajla) IPa>KAaHCKOTO IIpa-
Ba, IIPaBO COOCTBEHHOCTY Ha OOBEKTHI KY/IbTYPHOTO HAC/IeAVs, IPaBOBbIE
HOC/IeNCTBUSI OOHAPY)KeHMs KJIaJja, COflep>Kalllero Ky/IbTypHble IIeHHOCTY 11/
VLU apXeosiornyeckie apredakTol. 3HaHMEe OCHOBHBIX IonoxkeHnit Kogekca o
KY/IbTYpe He0OXOAMMO U BOCTPeOOBaHO: B IPEAIPUHIMATEIbCKO JeATeNb-
HOCTY, B TOM YVIC/Ie IIPY OCYIeCTB/ICHY OTYMC/ICHNIA 3a IPeAIIPUHIMATEIb-
CKYIO [IesTe/IbHOCTD, OKAa3bIBAIOLIYI0 HEIOCPeNCTBEHHOE BO3ZENICTBNUE Ha
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VICTOPVIKO-KYJIBTYPHYIO IIeHHOCTD VIV 30HBI OXPaHbI ITaMATHYKA (Takast 00s-
3aHHOCTD YCTAHOBJIEHA B aHa/m3upyeMoM Koziekce); B IIpaBOOXpaHNUTENbHOI
TEeATENIbHOCTY, B TOM 4MC/Ie IPU NPeNbABIEHNN B CyJ, ICKOB O IIPM3HAHUN
HEJIeVICTBUTE/IBHO CHENIKY, IIPEIMETOM KOTOPOI ABIAETCA MCTOPUKO-KYIIb-
TYpHasi L[eHHOCTb,; O BO3MEIEHNN Bpefja, IPUIMHEHHOTO MaMATHUKY /100
0 IpeKpallleHNN eATEeIbHOCTH, CO3AN0MIEN YTPO3Yy €ro CyleCTBOBAaHNIIO; O
IpU3HAHUY IPaBa COOCTBEHHOCTM HA MCTOPUKO-KY/IBTYPHbIE LIEHHOCTU U
IPYTUX VICKOBBIX 3asiBJIEHUI.

EcTb ocHOBaHMA IO/IaraTh, 4T0 OETOPYCCKNUI ONBIT KOAUPUKALMYU 3aKO-
HOJIaTe/IbCTBA O KY/IbType OyieT MHTepeceH, MOo/Ie3eH Y YUTeH 3aKOHO/aTe-
JIeM IPYTUX CTPaH B XOJ€ COBEPLIEHCTBOBAHMA 3aKOHOJATE/IbCTBA B JAHHOM

chepe.
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Abstract

The question of initial ownership is a preliminary question in all copyright claims. Itis thus of
fundamental importance for the success of any copyright claim. The confrontation of the
principle of territoriality vis-a-vis the universality principle finds its reflection in the choice
of a connecting factor for the question of initial ownership of copyright. Proponents of
universality tend to apply the lex originis rule, which takes into consideration legal relations
existent in the State of the origin of the work. On the other hand, there are proponents of
the strict territoriality principle who apply lex loci protectionis conflict-of-laws rule to the
whole copyright statute, including the ownership question, which leads to de facto violation
of legitimate expectations of copyright holders. One of the often-mentioned arguments
of lex loci protectionis proponents against the use of lex originis is that lex originis is
not able to comply with the national treatment principle enshrined in most international
copyright instruments. The purpose and aim of the article is to analyze whether the lex
originis conflict-of-laws principle indeed contradicts the national treatment principle. For
that purpose, the Russian judicial practice is analyzed, for Russia is one of few countries
using the lex originis principle, which has also had an opportunity to develop an advanced
judicial practice in this regard. Most EU countries prefer the lex loci protectionis connecting
factor to determine the initial copyright owner, which, however, presents a substantial
hindrance to the single market. In order to not touch the dogmatically settled lex loci
protectionis principle and at the same time enable free movement of services within the
single market, the EU has introduced a home country rule in its secondary law, which is
a material copyright law derogation made in favor of the functioning of EU single market.
Compliance of this phenomenon with the national treatment principle is also analyzed in
this article. The author concludes that the conflict-of-laws principle lex originis, as well as
the home country rule, are indeed incompatible with the national treatment principle. It is
further concluded that it is through the lex originis principle that the essence of national
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treatment is realized. In order to interpret international copyright treaties secundum
ratione legis, the question of copyright ownership should be explicitly excluded from the
scope of national treatment, thus from the scope of lex loci protectionis.
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AHHOTaumua

Bonpoc o nepBuyHOM 0611a8aHMM aBTOPCKUM MPaBOM SIBASIETCS MPefBapUTEsbHbIM
BOMPOCOM BO BCEX MCKax O 3aLUMTE aBTOPCKUX npas. [03TOMy OH UMeeT MPUHLMUNKU-
afbHOE 3HayeHve Ons ycrnexa oboro aBTopcko-npaBoBoOro mcka. MpoTrMBoCcTosiHME
NPUHLMNA TEPPUTOPMANBHOCTU U NPUHLMNE YHUBEPCANBHOCTN HAXOAUT CBOE OTpaxe-
HVe B BbIOOPE KOJIIM3MOHHOM NPUBA3KN ANS PELLEHMS BONPOCa O NEPBUYHOM Npuob-
peTeHnn aBTopckux npas. CTOPOHHUKM YHUBEPCANBHOCTU CKJIOHSIOTCS K MPUMEHEHNIO
dopmynbl NPUBA3KK lex originis, KOTopas MO3BOJISET YYMTbIBATb MPaBOOTHOLLEHUS,
CYLLECTBYIOLLME B CTPAHE NMPOUCXOXAeHUs npomsseneHns. C opyroin CTOPOHbI, eCTb
CTOPOHHUKM MPUHUMINA CTPOron TeppUTOpUanbHOCTU, KOTOPbIE NPUMEHSIOT dopMyny
npuBaskn lex loci protectionis KO BCeMy aBTOPCKO-MPaBOBOMY CTaTyTy, B TOM 4Yucne
M K BOMPOCY O MEPBUYHOM MPUOBPETEHUU, YTO DAKTUYECKU MPUBOOUT K HAPYLLEHUIO
NIErMTUMHBIX OXUAaHWM npaBoobnanareneii. OOHUM 13 YaCTO YNOMUHAEMbIX apryMeH-
TOB CTOPOHHWKOB lex loci protectionis NpOTUB UCMOJSIb30BaHNSA lex originis sBnaeTcs To,
yTo lex originis NPoOTMBOPEUUT TpeboBaHMSM NPUHLMMAA HAUMOHANBHOIO pexuvma, 3a-
KpenseHHoMy B OONbLUMHCTBE MEXAYHAPOAHbIX COrnalleHuii N0 aBTOPCKOMY Mpasy.
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Llenbto 1 3agayenn gaHHOM CTaTby ABNSETCH aHanNn3 TOro, AeNCTBUTENbHO 1N KONN3n-
OHHbIN NPUHUMN lex originis NPOTUBOPEYNT NPUHLMAY HALUMOHALHOMO pexunma. ns atoro
aHanM3upyeTcs poccuiickas cyaedbHas npakTuka, NockosbKy Poccus — oaHa n3 HEMHO-
X CTPaH, NCMOoMb3YoLLAaa NPUHUNI lex originis n yxe copmMrpoBaBsLLasg B 3TOM BOMpoce
pa3BuTYyiO cyaebHyo NpakTuky. BonblumHcTBO cTpaH EC npegnounTatoT ans onpeaeneHms
nepBrvYHOro Npasoodnazarens Gpopmyny NpuBSAsKkK lex loci protectionis, 4To, 0aHaKo, Cy-
LLECTBEHHO NPensATCTBYET GYHKLUMOHNPOBAHMIO eQuHOr0 pbiHka. YToObl He TporaTb Aor-
MaTM4YeCKM YCTOSBLLMIACS NPUHUMN lex loci protectionis v B TO e BpemMsi 06ecrneynTb CBO-
604HOEe ABMXEHME TOBAPOB U YCIyr B pamMkax eAMHOro pbiHka, EC BBen B cBOe BTOPUYHOE
npaeo npasuio home country rule, KOTOpPoe NpeacTaBnseT cobor MaTepuanbHoe OrpaHn-
YeHMe aBTOPCKOro npaea, CAeNaHHoe B Nosb3y eamnHoro peiHka EC. CooTBeTCTBME 3TOrO
deHoMEHA C MPUHUMMOM HALMOHANIbLHOIO pexuma Takxke aHanM3npyeTcsl B HACTOSILLEN
cratbe. CTarbs NPMBOAMUT K BbIBOAY, HYTO KOMIM3MOHHBIM NPUHLMN lex originis, Takxke Kak
npuHUMn home country rule, BENCTBUTENBHO SBASIOTCS NPOTUBOPEYALLMMU NPUHLLMMY Ha-
LIMOHaNbHOro pexmnma. [janee B ctatbe AenaeTcs BbiIBOA, 0 TOM, YTO camMa UAEs HaLMOHas b-
HOro pexvma peanndyeTcs UMeHHO NOCPeACTBOM NpuHUmMna lex originis. Ansa Toro, 4toobl
TOJIKOBATb MEXAYyHAPOAHbIE OrOBOPbLI MO aBTOPCKOMY Nnpasy secundum ratione legis, BO-
npoc o NpaBoob1afaHNn aBTOPCKMM MPaBoOM ClieayeT BblBOAUTb U3-Mog, AeUCTBUS NMPUH-
LMna HaUMOHANBbHOIO PeXxnMa, To eCTb U3-NMoA4 OENCTBUS lex loci protectionis.

KnrouesBbie cnoBa

NPVHLMN HALMOHAIbHOMO pexuma; KOIN3MOHHbIE HOPMbl aBTOPCKOrO Npasa; NepBuy-
Hoe npaBoobafgaHne aBTOPCKMM NPABOM; lex originis; lex loci protectionis; nepBUYHbIN
npaBoobnafarenb aBTOPCKOro npasa; MPUHUUM TEPPUTOPUANIBHOCTA; NPUHLMM YHU-
BepCaslbHOCTN.

bnarogapHocTu: nccnegoBaHme BbINOSIHEHO B pamMkax npoekTa «Konam3mnoHHbIn pas-
Mep NpuUHUMNA HauuoHanbHoro pexunma» (MUNI/A/1471/2022) nopaepxaHHOro u3
CpeacTB LLeNneBon NnoaaepXkm cneumndunyecknx yHMBepCuUTeETCKNX NCCen0BaHUN, Npe-
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Introduction

Copyright is of considerable economic importance and is, therefore, often
the subject of transactions that are not exceptionally cross-border in today’s
globalized world. In contrast, there is no uniform international copyright law.
International treaties represent only a certain degree of harmonization. At the
international level, there is a need to deal with conflict-of-laws issues, which
are rather difficult to grasp because of the potentially ubiquitous nature of
copyright works (intangible goods). The ubiquitous nature means that intan-
gible goods (as opposed to tangible goods) are not spatially bound to one place
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but exist simultaneously everywhere and thus can potentially be used every-
where at the same time. On the other hand, the territorially limited nature of
copyright is sometimes neglected and practically obscured through the fact
that copyright arises simultaneously at the moment of creation of the work in
all the states of the Berne Union, i.e., practically in all countries of the world,
without the need of any formal steps such as registration.'

The entrenchment of the abolition of the need for formal steps in interna-
tional copyright treaties, together with the development of modern technol-
ogy, create an (apparent) impression that copyright is an absolute right that
exists universally throughout the world, just like rights to tangible property.
The prohibition of requirements of formal steps for copyright protection was
a consequence of the idea that an author in one country should be recognized
and protected as such in other countries. However, the existing international
treaties do not contain a straightforward definition neither of the author nor
of who can qualify as the copyright owner. Despite this fact, practically all
international copyright treaties provide for the so-called national treatment
principle, which mandates all contracting countries to treat foreign “authors”
and/or “copyright holders” not worse than they treat their nationals (national
authors and copyright holders). Notions of authorship and regulation of first
ownership of copyright differ significantly across various legal orders; it might
appear to be conclusive that without a proper unified definition of author-
ship and first ownership, the national treatment principle partly goes in vain.
Perhaps the other way around, the lack of definition of authorship and initial
copyright ownership might have, in combination with the national treatment
principle, its own unique sense and rationale.

For the lack of a unified material definition of initial ownership of copy-
right on the international law level, it is indispensable to look at this question
from the conflict-of-law point of view. As for the selection of the applicable law
to determine who the initial copyright owner is, there are two main approach-
es — lex loci protectionis and lex originis. While lex loci protectionis principle
(law of State for which the protection is sought) is easy for courts and collec-
tive management organizations (hereinafter referred to as CMOs) to apply, lex
originis (law of origin of the work, usually law of the State of first publication)
presents more trouble as far as its application is considered, but at the same time
it is something that the globalized world is truly in need of and what many right-
holders tend to implicitly expect (oftentimes naively) to be present and ap-
plied when their works pass the borders of their own country.? Apart from the

1 Art. 5(2) of the Berne Convention (Paris Revision of 1971).

> Such a rule is applied by Russia, Belorussia, Kazakhstan, Uzbekistan, Kyrgyzstan,
Portugal, Greece, Romania or USA. This being said, most of the European countries apply the lex
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above-mentioned conflict-of-laws solutions, there is also a de-facto lex origi-
nis solution on the material law level, the so-called home country rule, which
is gradually becoming more present in the secondary EU copyright law. It is
practically a pragmatic “lex loci protectionis conflict-of-laws rule bypass” on
the material law level, which enables the proper functioning of the EU digital
single market.

The aim of the present article is to analyze whether the national treatment
principle has direct or indirect implications for conflict-of-laws rules of initial
ownership of copyright, whether it limits the legislation of sovereign states —
contracting parties to international treaties — in any way when it comes to
a conflict-of-laws solution of initial copyright ownership. In other words, it
shall be analyzed whether the lex originis conflict-of-laws rule contradicts the
national treatment principle enshrined in international copyright treaties. For
that purpose, the Russian judicial practice is analyzed, for Russia is one of few
countries using the lex originis principle, which has also had the opportunity
to develop an advanced judicial practice in this regard. Similarly, it shall be
analyzed whether the above-mentioned home country rule, which is used in
secondary EU law and practically bypasses the lex loci protectionis in a certain
way, is in conflict with the national treatment principle. This analysis should
offer certain thoughts on the meaning of the national treatment principle and
thus contribute to and encourage further discussions on possible future devel-
opments of international instruments in the field of copyright.

1. Initial Owner of Copyright

The primary entity endowed with the ability to dispose of an exclusive au-
thor’s right is determined solely by the legislator’s will. At the international
level, sufficient regulation of authorship and initial copyright ownership does
not exist, a fortiori with respect to its regulation in employment relationships
[Telec I., Tama P., 2019: § 58 Zaméstnanecké dilo, marg. no. 29]. Such an entity
has no other means of proving to a foreign sovereign that he is the owner of
the copyright than to invoke the provisions of a particular legal order directly.
There is no internationally recognized presumption on which such a subject
could rely, such as that of possession in the case of tangible things. In this con-
text, one must distinguish the presumption under Article 15(1) of the Berne
Convention 1971 (hereinafter referred to as RBC), which identifies the author
but not the (primary) rightholder. Rightholders are derived from the person

loci protectionis principle for the copyright ownership question. Such a connecting factor leads to
the outcome that in every country the copyright owner is determined by the material law of each
respective country. This in turn leads to de facto violation of legitimate expectations of copyright
holders, for once the work crosses borders, the owner of copyright may change as well.
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of the author and his status at the moment of creation of the work. The RBC is
silent on the issue of ownership as such, leaving the regulation to the Member
States of the Union [Masouyé C., 1978: 109-110]. Moreover, there is disagree-
ment as to the meaning of Article 15(1) RBC, as there is no consensus on
whether a legal person could also benefit from such a presumption if it were
to be named as author in the work in the usual manner [Leska R., 2019: 312].

Internationally, the only thing that can be assumed with relative certainty
in terms of initial ownership is that the copyright in work created by the cre-
ator without any external input, incentives, or instructions will belong to the
creator. However, in the case of relationships in which several persons are in-
volved in the creation of a work (employer and employee; hiring party and
hired party; film producer, director, actors, etc.), no uniform formula can be
followed internationally with regard to the distribution of copyright between
those entities. Each legal system has its own unique features, which often im-
ply a very different initial distribution of copyright. In the past, the Treaty on
the International Registration of Audiovisual Works attempted to address this
problem, at least for audiovisual works, through a presumption of copyright
ownership by the person registered in the international register.” However, the
applicability of the Treaty was suspended in 1993, and it can now be consid-
ered dead.

At the moment of creation of a work in an employment or similar relation-
ship, a bundle of national authors’ subjective rights arises in accordance with
the principle of territoriality. It is up to the lawmaker of each State to decide
who is entitled to such a right, and thus, the rights created in each State may
follow their own independent fate, regardless of rights created in other states
[Troller A., 1952: 220]. National legal orders adopt different schemes to bal-
ance the interests of hiring parties on the one hand, and employees and hired
parties on the other. Transfer of a right may be ex lege envisaged in the form
of cessio legis, or such transfer may be provided for in the form of a rebut-
table presumption, a licenselike limitation (limited in time and/or scope) of
the right belonging to the creator in favor of the employer may be statutorily
foreseen, or in extreme cases, the status of the creator, including all relevant
rights, may be granted without any limitation to either the employer or the
employee. Copyright may be “distributed” ex lege from the moment of cre-
ation of the work among several entities, typically in such a way that one en-

> Art. 4(1) of the Treaty on the International Registration of Audiovisual Works reads:
“Each Contracting State undertakes to recognize that a statement recorded in the International
Register shall be considered as true until the contrary is proved, except (i) where the statement
cannot be valid under the copyright law, or any other law concerning intellectual property
rights in audiovisual works, of that State, or (ii) where the statement is contradicted by another
statement recorded in the International Register”
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tity owns the moral right and another owns the economic component of the
copyright. It is not excluded that the property right will be further fragmented
in various ways among several entities. Different legal orders may create dif-
ferent constructions of how to express which entity will effectively dispose of
copyright immediately after its creation, corresponding to their conception of
the nature of copyright.*

If each country were to apply its own law to the question of who is the ini-
tial copyright owner, this would lead to a situation where the initial copyright
owner under U.S. law could not distribute and exploit the work in Germany if
German law designates a different entity as the initial copyright owner based
on the factual circumstances under which the work has been created.’ For this
reason, the question of the law governing initial ownership has great practical
implications.

However, the determination of the objective copyright law, which decides
to whom the copyright to a work initially belongs, is also relevant to other
legal successors (in terms of singular or universal succession) since such suc-
cessors derive their rights from the initial copyright owner. The answer to this
question is, therefore, of fundamental importance in two basic respects. It is
important for the successor in title that the entity from which the right is to
be acquired is the owner of the right in question under the applicable law.
Otherwise, in the sense of the principle nemo plus iuris ad alium transferre
potest quam ipse habet, the “successor in title” would find himself in a situa-
tion where no right had, in fact, been transferred to him. Indeed, in the area of
copyright law, in most jurisdictions, there is no legal exception to bona fide ac-
quisition from an unauthorized person. The second aspect is profit-oriented.
It is of great importance to a person who has been granted a copyright and in-
tends a cross-border copyright transaction whether he whether he also enjoys
the status of acquirer in the transaction’ target (foreign) state. It is because the
jurisdictions for which the person is the actual rightholder will ultimately de-
termine the amount of royalties he gets for granting the right to a third party.

The predictability of the law that will determine the initial owner of copy-
right is fundamental to the stability of cross-border copyright law regulation.
Indeed, suppose it happens that another entity is the initial owner under the
applicable law in different jurisdictions regarding the same work. In that case,
it is the most substantial hit for legitimate expectation and legal certainty, both

* For example, Canadian law attributed until 2012 initial ownership of copyright to
engraving, photograph or portrait, the plate or other original to the person by whom the work
was ordered, but under the condition that the work was made for valuable consideration, and the
consideration was paid (Section 13(2) Copyright Act (R.S.C., 1985, c. C-42)), cf. [McKeown J.,
2010: 229 et seq.].

5 Cf. [Ulmer E., 1975: 41-42].
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for the domestic initial owner and its eventual title successors. Furthermore,
the determination of the initial copyright owner is also relevant for third par-
ties (users) who intend to use the work based on the expiry of the term of pro-
tection and rely on the falling of the work into the public domain. The length
of the term of protection of a work is generally determined by the nature of the
initial copyright owner — whether it is a legal or natural person. In the case of
a natural person, the owner’s death is usually highly relevant.

The question of who is the initial copyright owner is also very relevant to
the Collective Rights Management Organizations (CMOs), which play an es-
sential role in today’s copyright and related rights protection. Principally, they
are tasked with collecting and distributing royalties in relation to the rights of
remuneration. They often also manage and protect authors’ and performing
artists’ other rights and interests.® Rights can be assigned to them by law or by
agreement. In this regard, CMOs are competent to initiate legal proceedings
(and apply for enforcement measures) with an aim to defend the rights man-
aged by them according to their statutes. Usually, they manage and represent
the rights in their own name and for the account of the rightholders. In prin-
ciple, they defend rights of all authors and performers, including foreign ones.
This inherently implies that the CMOs need to determine the applicable law
in casu in order to find out who the rightholder actually is, so that they can
distribute to him the revenue.” What needs to be stressed here is that especially
when it comes to the rights for the management of which the CMOs are statu-
torily responsible (i.e., are obliged by law to defend them), it is the works that
the CMOs are aware of at first, not their rightholders. They begin to search for
the rightholder, usually thereafter.®

2. National Treatment Principle
and its Conflict-of-laws Dimension

The principle of national treatment, sometimes also called the assimilation
principle, is enshrined in Article 5(1) (and (2)) RBC or Article IT of the Uni-
versal Copyright Convention 1971 (hereinafter referred to as UCC). It can
also be found in Article 3(1) TRIPS, which refers to the regulation in other
international treaties relating to intellectual property. However, it is also con-
tained in many bilateral treaties. The national treatment principle is impera-
tive to the national legislator to grant foreign authors copyright protection

¢ Cf. Art. 4 of the Directive 2014/26/EU.
7 Cf. Art. 11(4) of the Directive 2014/26/EU.

8 That can be deduced also from the wording of Art. 13(1) al. 2 of the Directive 2014/26/
EU, which states inability to identify the rightholder as one of the reasons for which distribution
and payment of revenues can take longer than 9 months from the end of the financial year.
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no less favorable than that presented by a given State to its own citizens [Bo-
guslavskij M.M., 1973: 27]; [Nonnenmacher G., 1971: 39]; [Ricketson S., Gins-
burg J., 2005: 34]. It is a prohibition of discrimination against foreign subjects
in the national territory. This principle is generally more favorable than the
principle of reciprocity since it allows protection to be granted even to works
that are not protected in the State of origin.

There is a doctrinal consensus on the alien law relevance of the national
treatment principle.” The principle of national treatment suppresses the ap-
plication of alien law to foreign authors. Whether the principle of national
treatment also has a conflict-of-laws relevance is a question to which neither
doctrine nor legal practice finds an unequivocal answer [Lutkova O.V., 2018:
134]; [StieS K., 2005: 158]; [Peinze A., 2002: 114]. The principle of national
treatment is often thought to be limited to its alien law meaning.'” Neuhaus
argues that the RBC was not about recognizing rights to intangible goods ac-
quired abroad but only about granting foreigners the same protection to for-
eign intangible goods as domestic ones, and thus, the Berne Convention does
not contain private international law norms, but only alien law norms [Neu-
haus P,, Drobnig U., von Hoffmann B., Martiny D., 1976: 193]. He then adds
that subsequent revisions and additions have not made any changes to this.
The CJEU has also expressed the view that the principle of national treatment
as such does not directly imply a conflict-of-laws rule in the case of Tod’s.!!
However, a good part of the doctrine sees the principle as having a conflict-of-
laws dimension in addition to its alien law dimension."? The reason for the ex-
istence of different doctrinal approaches regarding the conflict-of-law mean-
ing of the national treatment principle is primarily due to the unclear wording
of Article 5(2) RBC, on which it is difficult to find a consensus on its true
meaning and thus to proceed uniformly in its application secundum rationem
legis. Article 5(1) RBC would be sufficient to express the principle of national
treatment as it is defined in the UCC or other international instruments. RBC
is, however, of the highest importance for this analysis, for UCC makes itself
not applicable when it comes to Berne countries,”* and TRIPS makes in this
regard solely a reference to the Berne Convention.

° Seldom some authors consider the principle to have exclusively conflict-of-laws
dimension, for example [Desbois H., 1966: 874].

1 Cf. for example [Krupko S.I, 2014: 129-130]; also Gossl argues for a systematic,
teleological and historical interpretation in favor of solely alien law dimension [Gdssl S., 2014:
201 et seq.].

' Judgement of the Court (Second Chamber) of 30 June 2005, Tod’s SpA and Tod’s France
SARL v. Heyraud SA (C-28/04), para. 32.

12 For example [Schaafsma S., 2022: 39].
3 Appendix declaration relating to Article XVII UCC.
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According to one doctrinal approach, Article 5(2) RBC is merely a further
refinement of the national treatment principle, from which the conflict-of-
laws principle lex loci protectionis already inherently follows itself [Desbois H.,
1966: 875]."* The argument for such a conflict-of-laws dimension is that the
same treatment of foreigners can only be achieved by applying the same (sub-
stantive) law to nationals [Drexl J. in: J. von Hein, 2018: Internationales Imma-
terialgiiterrecht, marg. no. 251]. Renvoi, after the application of the conflict-
of-laws rule lex loci protectionis is therefore to be excluded [Drexl J. in: J. von
Hein, 2018: Internationales Immaterialgiiterrecht, marg. no. 251]; [Stief} K.,
2005: 158]. Such a conclusion is also supported by the fact that Article 8(7)
RBC, as an exception to the national treatment principle, unquestionably re-
fers directly to substantive law. Therefore, Article 5(2) RBC must also refer to
substantive law [Stief} K., 2005: 160]. By this reasoning, it can be concluded
that the national treatment principle inherently contains a conflict-of-laws di-
mension, irrespective of the specific formulation of that principle in an inter-
national instrument.

The opposite conclusion has been reached by British legal practice,' ac-
cording to which Article 5(2) RBC constitutes a conflict-of-laws reference
to lex fori (according to a grammatical interpretation, since the provision in
question reads “ot la protection est réclamée”), the reference being conceived
as a Gesamtverweisung'®, with the consequence that national conflict-of-laws
rules also come into play, which may subsequently determine the applicable
law, for example, by an all-encompassing conflict-of-laws rule lex loci protec-
tionis [Peinze A., 2002: 133-134]. In such a case, the conflict-of-law dimension
of Article 5(2) RBC could be rejected [Beckstein F, 2010: 161]. The existence
of Article 14bis(2)(a) RBC also suggests that the conflict-of-laws dimension
as for the question of initial ownership in the sense of the lex loci protectionis
does not derive from Article 5, as the Article 14bis(2)(a) RBC would then be
redundant [Neuhaus P, Drobnig U., von Hoffmann B., Martiny D., 1976: 200].

However, proponents of lex loci protectionis as a connecting factor for the ques-
tion of initial ownership claim this approach to be the only admissible regarding
the national treatment principle and the territoriality principle. From certain point
of view, the territoriality principle can be seen as an antonym to universality prin-
ciple. Talking nowadays about universality we do not mean absolute'” universality

14 Cf. also [Ulmer E., 1975: 33]; [Fawcett J., Torremans P., 2011: 676].

15 Cf. Court of Appeal, Civil Division, 21. 1. 1999, [1999] All E.R. 769-804 (Bauzeichnun-
gen II).

16 By this term the German legal doctrine of international private law describes a situation
that the law determined by the conflict-of-laws norm (in this case lex fori) includes again also
conflict-of-laws norms of such a legal order, not only its substantial norms.

17 Absolute universality in the sense of Montevideo Convention (1889) would mean
extraterritorial application of copyright law, cf. Art. 2 of the Montevideo Convention.
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but rather a relative one. There is no dispute in the modern intellectual prop-
erty theory that copyright is governed by the principle of territoriality (largo
sensu), which means that copyright law operates only within the territory of a
given State and that “domestic law can only penalise conduct engaged in within
national territory.”'* However, this broad (largo sensu) conception of territori-
ality allows for applying the lex originis principle to determine initial owner-
ship. On the other hand, territoriality stricto sensu means the application of
lex loci protectionis to the whole copyright statute, including the question of
initial ownership [Troller A., 1985: 139]; [Boguslavskij M.M., 1973: 16]."” In
this sense, territoriality stricto sensu has a conflict-of-laws dimension, i.e., in-
herent conflict-of-laws implications. Territoriality stricto sensu is, however, of
a purely dogmatic nature. Thus, claiming the lex originis principle to conflict
with the territoriality principle is also only dogmatic.

Much more delicate argumentation is necessary to deal with the argument
that the application of a principle other than lex loci protectionis, and that to the
entire copyright statute (including ownership question), makes it impossible
to comply with the obligation of national treatment regarding foreigners and
thus de facto leads to their discrimination [Drexl J. in: ]. von Hein, 2018: In-
ternationales Immaterialgiiterrecht, marg. no. 251].* Ricketson and Ginsburg
speak in this sense of a “denial of substantive national treatment” [Ricketson S.,
Ginsburg J., 2005: 1298]. The national treatment principle is therefore told to
exclude the diversity of conflict-of-laws rules among the signatory States in the
sense that it commands the application of the State of protection principle (lex
loci protectionis) [Desbois H., 1966: 875].*' And consequently, the lex loci pro-
tectionis enshrined in Art. 5(2) RBC shall not allow for application of renvoi in
the national law [Drexl J. in: ]. von Hein, 2018: Internationales Immaterialgiit-
errecht, marg. no. 251]; [Stiefd K., 2005: 158]. Such a position is often inferred

18 Cf. Judgment of the Court of Justice of the European Union (Third Chamber), 14 July
2005, C-192/04, Lagardére Active Broadcast v. Société pour la perception de la rémunération
équitable (SPRE), Gesellschaft zur Verwertung von Leistungsschutzrechten mbH (GVL),
para. 46.

19 See also [Troller A., 1952: 53]. In this sense uses the term “strict territoriality” also
Heinze [Heinze C., 2021: 134]. Fentiman uses in this sense notion “strong view of territoriality”
[Fentiman R., 2005: 138].

2 Further also [Basedow J. et al., 2013: 233]; [Desbois H., 1966: 874]; [Kyselovska T.,
Koukal P, 2019: 148].

21 Cf. also [Ulmer E., 1975: 33]. In this sense, J. Fawcett and P. Torremans argue that if
the conflict-of-laws principle lex loci protectionis could not be deduced from the principle of
national treatment per se, the use of the word “consequently” in Article 5(2), second sentence,
would not make any sense [Fawcett J., Torremans P, 2011: 676]. On the contrary, the word
“consequently” can also be understood in the sense that the second sentence of Article 5(2)
follows on from the first sentence, whilst the first sentence defines the minimum rights of the
author and is therefore an alien law norm [G6ssl S.L., 2014: 201-202].
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from the wording of Article 5(2) RBC, which states that the “enjoyment and
exercise of rights” are to be independent of protection in the work’s country of
origin. It is pointed out that no rights arise from the conflict-of-laws rules as
such but that these are merely rules for determining the substantive law, and
consequently, only the application of the same substantial law may give rise to
the same enjoyment and exercise of rights in its true sense [Drexl J. in: ]. von
Hein, 2018: Internationales Immaterialgiiterrecht, marg. no. 251]; [Kyselovska
T., Koukal P, 2019: 159-160].%

On the other hand, the principle of national treatment requires treating in
the same way situations that are essentially the same [Papaux A., 2006: 217].%
To preserve scientific positivism, the principle of equal treatment should
refrain from value judgments.” Only in this way achieving a proper equal
treatment of foreigners is possible. Equality at the level of conflict of laws is,
therefore, in this sense, the ideal state. To demand substantive equality at the
expense of equality at the conflict-of-laws level means a denial of international
private law, and that means legal chaos [Krupko S.I., 2014: 136].

To search for the ratio of the national treatment principle, it is worth look-
ing at the historical method of interpretation. First, there is no mention of
conflict-of-laws method of regulation in the conference acts from 1884 to
1886 [Peinze A., 2002: 127].>* Nor do the conference acts of the subsequent
revisions indicate an intention to regulate conflict-of-laws issue [Peinze A.,
2002: 131]. In the Berne Convention, the principle of national treatment was
already enshrined in the original 1886 Act. Still, its granting was subject to
the fulfillment of formalities in the country of origin. Notably, the actual text
of the Berne Convention from 1886 (not amended) was explicitly based on
the lex originis principle regarding initial ownership (Art. 2(2)).?® The origi-

22 Fawcett and Torremans deem exactly this to be the reason for inadmissibility of renvoi
[Fawcett J., Torremans P, 2011: 679]. In this sense also Windisch: “Wenn die nationale
Rechtsordnung bereits eine einheitliche materiellrechtliche Regelung fiir In- und Auslédnder,
fiir nationale und internationale Sachverhalte enthilt, dann ist kein Raum mehr fiir eine
Kollisionsnorm, die eine Isolierung internationaler Sachverhalte voraussetzt [...]” [Win-
disch E., 1969: 107].

>

» “Tégalité de traitement [...] [éxige] de traiter de la méme fagon des situations essentiel-
lement semblables” [Papaux A., 2006: 217].

¢ Papaux aptly states that “[...] le principe de Iégalité de traitement doit éviter de procéder
par jugements de valeur”” [Ibid].

» Preparatory materials may serve as an additional means of interpretation of an
international treaty (cf. Article 32 VCLT), which is, however, resorted to only when the
text of treaty has not been clarified by the general rule of interpretation in Article 31 VCLT
[Cepelka C., 1986: 65].

% Cf. Art. 2(2) of the Berne Convention 1886 : “La jouissance des droits d’auteur est subor-
donnée a l'accomplissement des conditions et formalités prescrites par la législation du pays

»

dorigine de Iceuvre [...]’
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nal Convention did not contain a prohibition of formalities for the existence
of protection. For adequate international copyright protection, it was there-
fore necessary that a copyright arising from registration in one Union State
should also be recognized in other Union States. The central idea of the pre-
paratory conferences preceding the creation of the Berne Convention was that
all authors who published their work for the first time in a contracting State
should be assimilated to domestic authors in all other contracting states while
subjected to the least possible burden of formalities [Desbois H., Frangon A.,
Kéréver A., 1976: 10]. Lex originis, therefore, governed the question of the es-
tablishment of protection.” It can be concluded that the person who acquired
the copyright in locus originis had to be recognized as the owner of the copy-
right in the other Union States since it is his rights that the Berne Conven-
tion is intended to protect, provided that he complies with the “conditions et
formalités prescrites par la législation du pays dorigine.” It was not merely a
question of granting protection to the work as an object of protection, but of
ensuring the “jouissance des droits dauteur,” which are subjective in nature and
therefore tied to a specific person.? It was irrelevant how the law of the State of
origin regulated the conditions for copyright acquisition.

The wording of the mentioned provision was changed in 1908 in the Ber-
lin Revision of Berne Convention [Bergé J.-S., 1999: 76 et seq.]; [Desbois H.,
Frangon A., Kéréver A., 1976: 150]. The Berlin Act incorporated into the Ber-
ne Convention the infamous clause stating that “enjoyment and exercise are
independent of the existence of protection in the country of origin of the work”
(principle of independence).?” This was due to the at-times more difficult iden-
tification and correct application of lex originis [Schaafsma S., 2022: 101-102];
[Chow D., Lee E., 2012: 102]. The determination of foreign law was inconve-
nient, and there was concern about its misinterpretation [Schaafsma S., 2022:
101-102]. Ease of application prevailed over the rationality of private interna-
tional law.”

7 Lipszyc in this sense talks about “subordination of the principle of national treatment to
compliance with the conditions and formalities of the lex originis” [Lipszyc D., 2010: 367]. It has
also been argued that this was the reason why the original Berne Act provided only a partial
and limited application of the principle of assimilation [Desbois H., Frangon A., Kéréver A.,
1976: 13-14].

% In this sense, see for example, [Shershenevich G.E, 1891: 119]; also [Troller A., 1952: 29
(including footnote no. 25)], which states in the context of the Washington Convention that its
Art. IX does not apply to the personal status of the work.

2 Cf. Art. 4(1) of the Berlin Act.
* Cf. [Desbois H., Frangon A., Kéréver A., 1976: 151]: “Ce nest pas en vertu de consi-
dérations dordre public, et en particulier a cause des entraves quoppose a la circulation des

ceuvres un droit exclusif, ou un régime de licences obligatoires qui comporte une rémunéra-
tion, que, dans la Convention de Berne, la loi applicable est celle du pays ou la protection est
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Some note that with the principle of independence, the lex originis prin-
ciple to determine the initial owner/author has been definitively abandoned
[Bergé J., 1999: 76 et seq.].”! This view can be accepted, except for the issue
of initial ownership, for the principal idea of the RBC has not changed with
the Berlin Revision. It is indisputable that the assessment of the characteris-
tics and notion of work has thus become independent of the place of origin
and, therefore, entirely subject to the law of locus protectionis.** However, it is
questionable whether it is not necessary to distinguish from the qualitative
requirements for the subject matter of protection the issue of initial owner-
ship, which is different from the other conceptual features of a copyrighted
work. It is argued that the abolition of formal requirements has made copy-
right truly universal and that applying one single law to the question of own-
ership is essential.”® As to the question of the initial owner, it is not relevant
to ask whether the conceptual characteristic is fulfilled and whether the work
is therefore protected as such, but to whom the protection belongs. The RBC
and other international conventions to safeguard intellectual property seek to
protect not intangible goods as such but rights concerning those goods [Win-
disch E., 1969: 12]. Although the RBC is based on the independence of pro-
tection in the State of protection from protection in the State of origin, such
independence cannot be understood in the sense that its common objective of
providing the beneficiary with adequate rights within the meaning of national
law also in States outside the country of origin would be denied [Windisch E.,
1969: 13]. Masouyé’s commentary on Article 5 RBC confirms that the second
sentence of Article 5(2) RBC is merely an assertion of the independence of
protection from the State of origin and that the applicable law is to be deter-
mined by national rules of private international law [Masouyé C., 1978: 34].
Ficsor also makes the same conclusion [Ficsor M., 2003: 42]. One must, there-

demandée. — Des raisons qui tiennent a lopportunité, a la commodité, tendent plus exacte-
ment compte de la solution de conflit de lois qui est conservée et consacrée par lart. 5, al. 1.
Le juge saisi aura plus de facilités pour appliquer sa loi nationale qu’une législation étrangere.
Solution de facilité ... sinon de paresse, objectera-t-on. Elle a du moins I'avantage déviter des
recherches difficiles et des divergences d’interpretation, susceptibles de se multiplier entre les
juridictions des différents pays de I'Union, appelées a se prononcer sur le sens et la portée de
législations étrangeres.”

! Nonnenmacher in this sense states: “En 1908, lors de la Conférence de révision de Ber-
lin, fut admis le principe de I'indépendance des droits; [...] Par voie de conséquence, le droit
dlauteur nest plus soumis a une loi permanente mais a une loi qui change d’'un pays a lautre”
[Nonnenmacher G., 1971: 66].

32 Cf. [Despagnet E, 1909: 196-197], who critically remarks that “il nest ni logique ni juste
que la Convention protége au dehors une ceuvre juridiquement inexistant dans son pays dori-
gine [...]. La simplicité d’une reforme est payée trop cher, lorsque sachére au détriment de la
logique et de la justice”

3 Cf. [Kur A., Maunsbach U, 2019: 49].
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fore, conclude with a restrictive interpretation of today’s Article 5(2) RBC,
which speaks of the independence of the exercise of protection in the country
of origin. The independence of protection has to be understood only regarding
the inadmissibility of formalities, which RBC does not prohibit in the country
of origin.* Such a conclusion is logical in view of the formal structure of the
provision in question. Indeed, the existence of a semicolon between the norms
needs to be justified. If the independence of rights from the State of origin
were to be taken absolutely, it would be logical to put a period between the
norms in question, not a semicolon.

The principle of national treatment shall make the particular sovereign ter-
ritories, where the territorially limited copyright laws are in force, accessible
to foreigners [Windisch E., 1969: 103]. The meaning and purpose of the RBC,
and hence the principle of national treatment contained therein, is to provide
foreign authors with the same protection as a given law grants to its own au-
thors. It is, therefore, immanent for a State to achieve this objective by choos-
ing an appropriate conflict-of-laws rule to determine the initial rightholder,
and it undoubtedly cannot be the lex loci protectionis.*® Otherwise, one could
imagine a situation ad absurdum where a Member State of the Berne Union
declares in its national legislation that the author and copyright owner of all
copyright is the State and all rights belong to the State. There would be no
conflict with the Berne Convention, as all “rights to works” would be formally
guaranteed by the State. However, foreign authors would hardly be able to
claim protection for “their” works for the territory of such a state. Such an ap-
proach would barely fulfill the ratio and purpose of international treaties for
the protection of authors’ rights.

Moreover, the applicable law can always prescribe the national treatment
to foreigners. It is logical that the applicable law has, at the moment when the
national treatment is to be provided, already been determined [Schack H.,
2019: 495, 522]. Therefore, ownership is a preliminary question of the national
treatment.’® Equal treatment of foreign citizens as its own citizens is required,
and the provision is silent as to what law is to be applied to ensure this equal

3% Cf. [Fawcett J., Torremans P., 2011: 683-684].

* Nonnenmacher aptly states: “quels que soient les mérites du systeme sur le plan de la
simplicité [...] un principe de la territorialité aussi absolu qui implique une indépendance
de droits et le non-respect des droits acquis est une négation du droit international privé et
comme telle nest pas admissible. Il est incompatible avec les efforts d’'unification que poursui-
vait (ou prétendait poursuivre), du moins au départ, la Convention de Berne” [Nonnenma-
cher G., 1971: 70].

* Drobnig similarly says: “[...] die Frage der Erstinhaberschaft ist kein Problem der
Schutzgewidhrung, sondern eine Vorfrage dazu” [Neuhaus P., Drobnig U., von Hoffmann B.,
Martiny D., 1976: 200].
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treatment.” H. Schack states that with the principle of national treatment,
each State is relied upon to protect its own interest and the interest of its
citizens sufficiently and according to the appropriate law, and that law need
not necessarily be the law of locus fori or the law of the State of protection
[Schack H., 2009: 138].

The principle of national treatment is a general concept. Its precise content
must always be examined in the context of the specific wording of the inter-
national treaty in question. In the UCC, for example, the principle of national
treatment is formulated more simply than in the RBC [Loewenheim U.,, 2021:
§ 63 Grundlagen, marg. no. 44]. The straightforward and uncomplicated for-
mulation®® of the principle of national treatment in the UCC leads some authors
to the conclusion that the principle in UCC does not contain any conflict-of-laws
dimension, although they see the conflict-of-laws dimension in the RBC.** One
can see the disharmony in the formulations of granting foreign authors equally
favorable protection and, on the other hand, the non-application of foreign law.
If foreign authors are to be granted protection in foreign countries, foreign law
must be applied to determine who is such a foreign author.*’ In this sense, it is
formally rather significant whether one speaks of granting national treatment to
an “author” (rightholder) or only to a “national” or even to a “work”™" It has al-
ready been stated that international treaties seek to protect not intangible goods
as such but rights in relation to those goods. This being said, it is not necessary to
discuss the national treatment of “work” anymore. Peinze claims that the states
of the Berne Union have agreed to grant foreign authors (in locus originis) the
same treatment as they grant to domestic authors without touching the principle
of territoriality [Peinze A., 2002: 116].

¥ Cf. [Gossl S.L., 2014: 203].

¥ Art. I UCC — “[...] works of nationals of any Contracting State and works first
published in that State shall enjoy in each other Contracting State the same protection as that
other State accords to works of its nationals first published in its own territory [...].

¥ Cf. [Peinze A., 2002: 134] (footnote no. 520).

0 Cf. [Pauli D., 2012]: marg. no. 1 — “[...] die Verbandsstaaten der Berner Ubereinkunft
verpflichtet werden, ausldndischen Urhebern einen Basisurheberrechtsschutz zu gewédhren” In a
similar sense also [Ascensao J., 1997: 655] — “[...] quem nao ¢é tutelado por direito de autor no

»

pais de origem da obra ndo pode aspirar a essa tutela nos outros paises da Unido de Berna [...]

4 Cf. [Vivant M., Bruguiére J.-M., 2013: 65]. About “work” as a benefiter of the national
treatment principle speaks for example Henri Desbois ([Desbois H., 1966: 876]). Most authors,
however, talk in the context of national treatment principle about author as of the subject
who should benefit from the treatment, for example [Arn M. in: R. von Biiren, L. David,
1998: 61]; [Fawcett J., Torremans P., 2011: 675]; [Ricketson S., Ginsburg J., 2005: 1297]. More
generally about “foreign intellectual property owners” talks [Goldstein P., Trimble M., 2016:
13]. Nonnenmacher adds in this context that “[b]ien que fondamentalement ce soit l'auteur qui
est protégé dans la Convention de Berne, et lceuvre dans la Convention de Geneéve, en pratique
cette différence de terminologie est peu sensible” [Nonnenmacher G., 1971: 47].
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In light of the above-mentioned, it is evident that we need to deal with the
difference between various international instruments in using either the term
“author” or “national” to describe the subject who enjoys the national treat-
ment. While the RBC in Article 5(1) operates with the imperative of grant-
ing national treatment to a foreign author, in the case of Article II(1) UCC
or Article 3(1) TRIPS, the benefiter of national treatment is a national. The
question is to what extent the difference in the use of “national” and “author”
in this context is relevant to national treatment as such. However, it is evident
that, just as it is necessary to determine who is a national to grant national
treatment to a national, it is similarly essential to determine who is an author
to grant national treatment to an author. If granting national treatment to a
foreign “national” meant that the status of the author should be granted to
“anyone” on the basis of lex loci protectionis, then the examination of potential
conflict between the mentioned international treaties would be required.

There should be no dispute that the principle of national treatment sets
out the conditions under which foreigners may demand national standards.
Its relevance is, therefore, in the field of intellectual property the same as in
other areas of law [Krupko S.I., 2014: 30]. The principle of national treatment
was a trade-off in a situation where the international community could not
agree on a unified substantive regime, nor could it unify conflict-of-laws rules
that would provide for predictable and fair cross-border use of the protected
subject matter. Therefore, from the theoretical point of view discussed above,
once the applicable law is determined based on the conflict-of-laws rule, the
subjective rights granted by such identical objective law should be guaranteed
uniformly to foreign and domestic authors [Goldstein P., Trimble M., 2016:
57]. The national treatment principle should thus not limit the conflict-of-laws
solution of the initial ownership question. It prohibits the contracting States
from enacting two different conflict-of-laws rules for initial ownership based
on some particular criteria, as that might constitute discrimination against
foreigners at the conflict-of-laws level. To conclude, the unfortunate ambigu-
ous formulation of Article 5 RBC should not be a reason to misinterpret the
rationale and logical nature of national treatment principle. To what extent
this theoretical conclusion holds regarding the practical application of lex
originis rule shall be shown in the following chapter.

3. Applicable Law on Example of Russian Case Law
This part shall show how the lex originis conflict-of-laws rule for owner-

ship question has been applied in practice in Russia. Russian law applies lex
originis rule to determine copyright ownership (Art. 1256(3) of the Russian
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Civil Code).*” To all other copyright aspects there is, in principle, the lex loci
protectionis rule to be applied, i.e. the national treatment principle, as stated in
Art. 1231(2) of the Russian Civil Code.* This provision is not to be confused
with the alien law provision in Art. 1256(1) of the Russian Civil Code, which
sets the conditions for the protection in Russia of works as such (regardless of
who the rightholder is).*

Russian judicial practice had to deal with the question of copyright owner-
ship in conflict-of-laws context quite many times thanks to the Russian Au-
thor’s Society (Russian CMO) that acted in the name of rightholders inter alia
in order to obtain compensation for musical works’ authors from cinemas for
public screening of movies with soundtracks. Russian law (Art. 1263(3) of the
Russian Civil Code) grants authors of musical works (both sound and text)
used in movies a right to remuneration for every public screening of the movie.

The remuneration right for public screening of audiovisual work in which
a musical work is used has been enshrined in Art. 1263(3) of the Russian Civil
Code since the very beginning, i.e. since Part Four of the Russian Civil Code
entered into force in 2008. In the original text of the provision, it was nec-
essary that the author of musical work is its compositor.*® It is evident that
the legislator originally did not intend this right to be alienable. Should a dif-

42 Art. 1256(3) of the Russian Civil Code states, that “When a work is granted protection in
the territory of the Russian Federation in accordance with international treaties of the Russian
Federation, the author of the work or other initial rightholder shall be determined according
to the law of the state in the territory of which the legal fact, that served as the basis for the
acquisition of copyright, took place”

4 Art. 1231(2) of the Russian Civil Code states: “When an exclusive right to a result
of intellectual activity or means of individualization is recognized in accordance with an
international treaty of the Russian Federation, the content of the right, its effect, limitations,
the procedure for its exercise and protection shall be determined by this Code regardless of
the provisions of the legislation of the country where the exclusive right arises, unless such
international treaty or this Code provides otherwise”

# Regarding foreign legal entities and their enjoyment of copyright in Russia the Supreme
Court of the Russian Federation in its Ruling of the Plenum of the Supreme Court of the
Russian Federation of 23 April 2019, No. 10 “On the Application of Part Four of the Civil
Code of the Russian Federation” in point 30 aptly states that “Copyright of foreign legal entities
recognized as authors of works in accordance with the legislation of the country of origin of
the work is protected in the Russian Federation in accordance with the provisions of Article
1231 of the Civil Code of the Russian Federation. At the same time, such legal entities shall
have intellectual rights to the work as provided for by Russian law. When determining the
term of copyright protection of foreign legal entities, the court, based on the analogy of the
law (paragraph 1 of Article 6 of the Civil Code of the Russian Federation), shall apply the rules
provided for in Article 6 of the Introductory Law.”

# Art. 1263(3) of the Russian Civil Code (in force as of 1 January 2008) — “When an
audiovisual work is publicly performed or broadcast or transmitted by cable, a composer who
is the author of a musical work (with or without text) used in the audiovisual work shall retain
the right to remuneration for the specified types of use of his musical work”
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ferent subject than the composer be determined as author by application of
Art. 1256(3), he would not be granted the remuneration right in Russia. In
2014, the provision was modified and the condition of the author being nec-
essarily the compositor of the musical work in question was left out. This al-
lowed the lex originis principle, enshrined in Art. 1256(3), to come into play,
presumably without any restrictions. The right was, however, still claimed by
the majority of doctrine to be inalienable.* This right was said to remain with
the respective musical work’s author, even if the copyright as such is assigned
to the producer. It was for a long time classified by doctrine as “another right”
that was economical and, factually, a compound of economic rights [Krashen-
innikov P.V.,, 2014: 228]. However, unlike the economic right, it was deemed to
be inalienable. The infamous provision in question has been subject to several
constitutional claims* and has been a regular basis for claims of the Russian
CMO before a court.

The remuneration right in Art. 1263(3) has definitely been proclaimed
alienable by the recent Russian Intellectual Rights Court (IRC) decision.* For
demonstration purpose, however, let us analyze judicial practice from the time
when the nature of the right was still disputable. Let us assume inalienability
for this demonstration. Thus, as for Russian subjects (other than actual music
composers), they are not able to obtain the mentioned remuneration right in
any way because of its inalienability. The only ones who could possibly make
it to the ownership of this right (while not being the actual music composer of
the work) would be foreign subjects by application of Art. 1256(3).

IRC had a chance to express its view on the application of the mentioned
provisions of Art. 1256(3) and 1263(3) of the Russian Civil Code when the
owner of the Moscow cinema Bulvar did not pay remuneration to the Russian
Author’s Society (RAS) for the soundtracks played in the screened movies in
the cinema. The Cinema owner claimed that regarding films of US origin, US
law should apply as far as the copyright ownership is concerned. Also, the US

6 Cf. for example [Krasheninnikov P.V,, 2014: 227].

¥ Cf. Decision of the Constitutional Court of the Russian Federation (Opredelenie) of
16 May 2023, No. 1031-O “On the request of the Court of Intellectual Rights to check the
constitutionality of paragraph 3 of Article 1263 of the Civil Code of the Russian Federation™;
Decision of the Constitutional Court of the Russian Federation (Opredelenie) of 30 September
2010, No. 1354-O-0 “On refusal to accept for consideration the complaint of Limited Liability
Company “Cinema on violation of constitutional rights and freedoms by paragraph 3 of Article
1263 of the Civil Code of the Russian Federation”; Decision of the Constitutional Court of
the Russian Federation (Opredelenie) of 27 May 2010, No. 690-O-O “On refusal to accept
for consideration the complaint of citizen Lyubimov Pavel Grigorievich on violation of his
constitutional rights by paragraph 3 of Article 1263 of the Civil Code of the Russian Federation”.

“ Ruling of the Intellectual Property Rights Court (Postanovlenie) of 1 August 2023,
No. C01-848/2022 in case No. A07-30376/2018.
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law does not provide for any special remuneration right for the musical works
used in movies, but also, according to its work-for-hire doctrine, there is de
iure no “musical work used in a movie” author at all. The whole copyright to
the movie — including the music therein — belongs to the producer.

The case got up to the IRC two times. On the first occasion, the IRC re-
manded the earlier decisions of the first instance court and the appellate court,
stating that RAS cannot claim remuneration for a public screening of audiovi-
sual works without indicating who the rightholder of the remuneration right
is just by saying the audiovisual works as such.* Knowing the rightholder inter
alia is essential to know whether the rights in question still exist.

After this decision, RAS indicated the respective rightholders (musical
works’ authors) according to the Russian law, claiming that it is Article 14bis(2)(a)
RBC which makes the Russian law applicable.” The case found its way again to the
IRC, where the cinema owner argued that soundtrack composers in the USA are
not recognized as music authors (because of the work-for-hire doctrine) and that
there is no practice of collecting such rewards in the USA. That should imply that
such entities should not be paid in Russia, either. This argument is logical from the
point of view that the producers are getting paid already for the screening of the
movies; as such, why should they get paid twice just because music is included in
their films? Is it justified for a cinema to pay less money for a film without music
in it? Is a movie without a soundtrack less worth it?*!

In this regard, the court stated that foreigners (both individuals and legal
entities) whose works enjoy legal protection in the Russian Federation are to
be granted the same scope of rights that the Russian law grants to authors of
works created in the Russian Federation and pointed out Art. 5(1) RBC. The
scope of protection includes, in particular, the right to remuneration provided
by Art. 1263(3) of the Russian Civil Code. Nonetheless, it was emphasized
that Art. 14bis(2)(a) RBC applies only to ownership of cinematographic works
as such, not to the musical works used therein. For the musical works used

# Ruling of the Intellectual Property Rights Court (Postanovlenie) of 6 February 2017,
No. C01-1174/2016 in case No. A41-4299/2016.

0 Art. 14bis(2)(a) RBC — “Ownership of copyright in a cinematographic work shall be a
matter for legislation in the country where protection is claimed.”

51 Cf. Decision of the Constitutional Court of the Russian Federation (Opredelenie)
of 16 May 2023 No. 1031-O “On the request of the Intellectual Rights Court to check the
constitutionality of paragraph 3 of Article 1263 of the Civil Code of the Russian Federation”.
IRC made a request to the Russian Constitutional Court for a constitutionality review of
Art. 1263(3) claiming that the norm violates the equality of participants in the intellectual
rights business and that it puts composers and RAO in an unreasonably privileged position,
and imposes an excessive economic burden on cinema operators. The Constitutional Court
found, however, the provision to be inline with the Russian Constitution stating that the
economic burden imposed on cinemas is their entrepreneurial risk.
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audio-visually, it is Art. 1256(3) that shall apply, i.e., the lex originis principle.
The court also stated that as the right enshrined in Art. 1263(3) is economic,
the remuneration may also be paid to a legal person who has acquired the
right from the author by contract or by the law of the country of origin.** That
means that the existence of the right as such is subject to lex loci protectionis
because it has to be granted in terms of national treatment, but who is the ben-
efiter of it, shall be determined by lex originis. This conclusion was once more
repeated by the IRC in a different case in 2020.>

The conclusion of IRC may prima facie seem to be compliant with the na-
tional treatment principle. But is it not strange that a US movie rightholder
gets paid twice by the cinema while a Russian rightholder (cinema producer)
only once? Of course, the RBC is based on the minimal standards principle,
i.e., the states of the Union are free to grant greater rights to foreigners than
they provide to their citizens, so this may seem harmless. Everyone wants to
have rights, while no one wants to have obligations. Nonetheless, let us imag-
ine a hypothetical analog situation where the producer is not getting paid but
has to pay some fee because he is the copyright owner. In other words, what
if it is not a right but an obligation the rightholder has to “sustain”? In such a
case, would not such the copyright owner demand national treatment in the
sense that he does not want to pay anything more than the national copyright
owners have to pay in regard to a similar work? It has to be stressed that some-
one’s right corresponds to someone else’s obligation. If we conclude that there
is a discrimination in regard to obligations, it must be concluded that there is
also discrimination on the other side. That implies that the lex originis prin-
ciple contradicts the national treatment principle.

In addition, the mentioned decision has been discussed in the IRC Jour-
nal®* where it is stated that since the right to remuneration is not enshrined
in any international instrument, it cannot be assumed that a foreign author
of a musical work would expect to be granted such a right on the territory of
the Russian Federation if his home country does not guarantee a similar right
[Intellectual Rights Court, 2018: 43]. Moreover, suppose foreigners enjoy on
the Russian Federation’s territory a right not guaranteed to Russian citizens in
the other country. In that case, such a situation establishes an unequal posi-
tion of Russian citizens in respect of their rights in another country compared

2 Ruling of the Intellectual Property Rights Court (Postanovlenie) of 25 July 2018,
No. C01-1174/2016 in case No. A41-4299/2016.

> Ruling of the Intellectual Property Rights Court (Postanovlenie) of 29 December 2020,
No. C01-1390/2020 in case No. A56-24059/2019.

* Tt is, however, not an official comment of IRC, but a draft document made available for
public discussion at the Research Council of the Court. The recommendations of the Council
have not yet been published online.
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to foreigners on the territory of the Russian Federation [Intellectual Rights
Court, 2018: 43]. The absence of an analogous norm in the applicable law (the
lex originis), which would keep a remuneration right separated from the rest
of economic rights, implies that it must be assumed that such a right is as-
signed to the acquirer (producer) together with the rest of the economic right,
so the document published by IRC [Intellectual Rights Court, 2018: 43]. But
the question is, is this not a reciprocity par excellence that is explained in the
commentary on the decision? The reciprocity principle is incompatible with
the principle of national treatment, except for exceptional cases provisioned in
RBC [Majoros E, 1971: 59]; [Boguslavskij M.M., 1973: 32]. There has already
been some discussion in the past as to whether and to what extent the mere
existence of a right in the place of origin should be a condition for granting
a particular right in the country of protection.” It was, however, concluded
that such a condition contradicts the national treatment. However, the issue
in question is not whether the right as such should be granted, but rather to
whom such a right should be granted, or more precisely, whether it should be
set apart from the rest of the copyright for the benefit of someone who does
not have such a right in the country of origin since the copyright as a whole
belongs in locus originis to a different entity.

Let us now get back to the latest judicial practice and thus the legal status
quo. As already mentioned above, according to the latest IRC decision, the remu-
neration right enshrined in Art. 1263(3) is alienable. The reason for this change
was the accession of Russia to the World Trade Organization.* Alienability on
its own, however, would not suffice for its exquisite coexistence with the national
treatment principle. In addition to that, the right would have to be automatically
transferred together with the economic right as such, regardless of whether such
a transfer happens ex lege or ex contractu. If it was not the case, a US movie right-
holder would under the same circumstances (contract with music composer stat-
ing transfer of economic rights without explicitly mentioning remuneration right)
get paid twice by the cinema while a Russian rightholder (cinema producer) only
once, because the work-for-hire doctrine implies transfer of all the rights that there
are, i.e. including remuneration right. That means that if the two cinema produc-

* Cf. [Dittrich R., 1986: 67].

* Ruling of the Intellectual Property Rights Court (Postanovlenie) of 1 August 2023,
No. C01-848/2022in case No. A07-30376/2018 — “The qualification of the right to remuneration
as a property right and as part of the exclusive economic right is conditioned by the negotiation
process for the accession of the Russian Federation to the World Trade Organization, within
the framework of which such qualification was agreed upon and subsequently enshrined in
paragraph 10.1 of the joint resolution of the Plenum of the Supreme Court of the Russian
Federation and the Plenum of the Supreme Arbitration Court of the Russian Federation of
26.03.2009 No. 5/29 “On Certain Issues Arising in Connection with the Enactment of Part
Four of the Civil Code of the Russian Federation™
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ers, Russian and American one, having the very same contracts with composers
of music in their films, would be treated differently in Russia due to Art. 1256(3).
Whether the remuneration right gets automatically transferred together with the
“rest” of economic rights, is still disputable.

IRC claims that due to the conception of single indivisible exclusive right™,
it can only pass to other persons in its entirety. As the exclusive right includes
the right to remuneration, then, as a general rule, it is to be transferred togeth-
er with the exclusive right. Consequently, the composer’s right to remunera-
tion may allegedly also be alienated as part of the exclusive right to a musical
work.’® On the other hand, the Constitutional Court claims that the right to
remuneration is retained by the author even when the exclusive right does not
belong to him.*

In this context, it might be opportune to point out Art. L311-7 al. 1 and 2 of
the French Code of Intellectual Property, which provides that the remunera-
tion for the private copies of works shall be collected in favor of the authors “in
the sense of the present code™ France applied the lex originis principle until
2013, and this legal provision was supposed to be an exception to the gen-
eral rule regarding remuneration rights. The French law-maker was probably
aware of the potential legal issues associated with “importing” authors from
different foreign legal orders (just like the Russian law-maker in the initial ver-
sion of Part Four of the Russian Civil Code). However, there arises the ques-
tion — in what situations shall we apply lex originis, and in which not? This
question is no longer relevant in French law as France has overridden the judi-
cial practice, which established the lex originis principle, with the ABC News
International decision.® Since then, the initial copyright ownership question
is governed by the lex loci protectionis conflict-of-laws rule.

4. Home Country Rule in EU Law

Despite the issues with the application of lex originis demonstrated in the
Russian example, the ubiquity of the online environment requires a differ-

7 Cf. [Bliznets I.A., 2015, 74].

8 Ruling of the Intellectual Property Rights Court (Postanovlenie) of 1 August 2023,
No. C01-848/2022 in case No. A07-30376/2018.

** Decision of the Constitutional Court of the Russian Federation (Opredelenie) of 16 May

2023, No. 1031-O “On the request of the Intellectual Rights Court to check the constitutionality
of paragraph 3 of Article 1263 of the Civil Code of the Russian Federation”

% Art. 311-7 CPI — “La rémunération pour copie privée des phonogrammes bénéficie, pour
moitié, aux auteurs au sens du présent code, pour un quart, aux artistes-interprétes et, pour un
quart, aux producteurs. La rémunération pour copie privée des vidéogrammes bénéficie a parts
égales aux auteurs au sens du présent code, aux artistes-interpretes et aux producteurs |...].”

6l Cass. le civ., 10 avril 2013, n® 11-12.508, 11-12.509 et 11-12.510.
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ent approach than the strict application of lex loci protectionis. Recently ad-
opted EU directives 2019/790 (Digital Single Market Directive) and 2019/789
(Broadcast Online Transmission Directive), which react to the needs of the
online environment and are also of significant relevance for CMOs’ practice,
make use of the so-called home country rule, which was presented for the first
time in 1993 in the Satellite Broad-casting Directive 93/83/EEC (Art. 1(2)(b)).

This home-country principle aims to strengthen the uniformity of the
internal market. The Satellite Broadcasting Directive was the first to use the
home country rule (also called Sendelandprinzip).®* It is not a conflict-of-laws
rule but rather a corrective (unification) of the substantive copyright law to
ease the free movement of services within the EU [Schack H., 2019: 541]. Its
effects are the same.®® Although the home country rule is not a conflict-of-laws
rule, it has significant consequences for copyright owners in the protecting
country, whose rights cease to be “opposable against all.”

The essence of this principle is that broadcasters only need to acquire a
license from the rightholder for the territory of the country where the work
is to be broadcast via the satellite. There is, therefore, no need to acquire the
appropriate rights for all the territories in which the resulting broadcast signal
can be received. The only relevant conduct from the copyright point of view
is the uplink [Ricketson S., Ginsburg J., 2005: 1306]. The ability to receive the
signal does not constitute communication to the public. By introducing this
principle, the EU has prioritized the functioning of the single internal mar-
ket over individual interests, thereby negating the Bogsch theory within the
EU single market, according to which it is necessary to acquire a license for
the territory of each country in which the resulting signal is available [Birk-
mann A., 2009: 104].

The Satellite Broadcast Directive provides in Article 2 that the author shall
have “exclusive right [...] to authorize the communication to the public by satel-
lite.” The State from which the transmission “towards the satellite” is made will
de facto decide by its legislation which entity has the right to consent to the
communication of the work to the public, i.e., who is the author/rightholder,
with effect for all EU Member States. Only the entity designated by this law
will be rewarded for the consent. Rightholders, according to the law of “receiv-
ing States” (if they differ from those designated under the law of the place of
broadcast), will remain unremunerated and without the possibility to prohibit
the broadcasting of “their” works on the territory of those particular States.

2 Sometimes it is also referred to as Herkunftslandprinzip, cf. [van Eechoud M., Hugen-
holtz B., van Gompel S., Guibault L., Helberger N., 2009: 313].

6 Some authors even imprecisely describe the principle as a conflict-of-laws rule, cf. for
example [Posch W., 2008: 99-100].
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The same home country rule principle (as in Directive 93/83/EEC) is also
used in Digital Single Market Directive 2019/790° and Broadcast Online
Transmission Directive 2019/789%. According to Article 8(2)(a) of Directive
2019/790, when out-of-commerce works are made available by cultural heri-
tage institutions, “the name of the author or any other identifiable righthold-
er” must be indicated. Similarly to Directive 93/83/EEC, the entity in question
(the rightholder) will be determined by the law of the State “where the cultural
heritage institution undertaking that use is established” (Article 9(2) of Directive
2019/790), with effects for the entire EU single market. It can be assumed that
the making available of such works will mostly take place on the Internet. The
same is the case for the exception for digital uses of works for teaching purposes,
which entails the obligation to indicate the name of the author of the work used
(Article 5(1)(b) of Directive 2019/790). Moreover, in this case, Member States
may, in their national law provide for fair compensation for rightholders for
such digital uses of works (Article 5(4) of Directive 2019/790). Who is the right-
holder and thus who will get the compensation shall be determined, yet again,
according to the law of the country “where the educational establishment is es-
tablished” This leads again to a situation where only the rightholder, under the
law of the place of the educational institution, will be remunerated. In contrast,
rightholders under the laws of other Member States will not receive any fair re-
muneration, even though the intangible asset will be available in digital form in
each Member State for educational purposes.

The aim of the Satellite Broadcasting Directive 93/83/EEC was to create a
pan-European audiovisual space for satellite broadcasting. In practice, however,
the creation of a pan-European audiovisual area has not happened, as the Direc-
tive does not prohibit territorial licensing of rights, and that resulted in the ap-
plication of territorial restrictions by technical means such as signal encryption
[van Eechoud M., Hugenholtz B.P, van Gompel S., Guibault L., Helberger N.,
2009: 313]. It is not effectively possible on the Internet. We can see that the need
for lex originis/home country rule is increasing, and the problems with the di-
verging substantial laws for the ownership question arise more and more often.
We cannot end this part without asking ourselves — is the home country rule
reconcilable with the national treatment principle? It is at least as reconcilable
as the lex originis conflict-of-laws rule. Nevertheless, maybe a little less?

¢ Directive (EU) 2019/790 of the European Parliament and of the council of 17 April 2019
on copyright and related rights in the Digital Single Market and amending Directives 96/9/EC
and 2001/29/EC.

¢ Directive (EU) 2019/789 of the European Parliament and of the Council of 17 April
2019 laying down rules on the exercise of copyright and related rights applicable to certain
online transmissions of broadcasting organisations and retransmissions of television and radio
programmes, and amending Council Directive 93/83/EEC.
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Let us imagine that the author of book B transferred the copyright to his
book for the territory of Portugal to a third party. And now, why should the
author of book A, which was made available online for teaching purposes by a
company established in the Czech Republic, be remunerated for his book being
available on the territory of Germany, whilst the author of book B, which was
also made available online for teaching purposes on the territory of Germany,
but by a company established in Portugal, not? Remember that the national
treatment principle is called the first principle of non-discrimination [Drexl J.
in: J. von Hein, 2021: Rom II-VO Art. 8 Verletzung von Rechten des geistigen
Eigentums, marg. no. 53]. Is this not discrimination par excellence? Author
B legitimately expected to be remunerated for the factual “use” of his book
in Germany, as in Germany, he did not transfer his copyright to anyone, and
he is thus the copyright owner. The applicable law is, in both cases, German
law, so different applicable laws cannot justify the factual different treatment
of both authors. Both authors are treated differently based on the provisions
of German law, and this different treatment is not justified. As stated above,
the national treatment principle prohibits alien law rules from discriminating
against aliens. The home country rule should be considered non-compliant
with the national treatment principle. The German law, transposing the Di-
rective, actually considers, by applying the lex loci protectionis conflict-of-laws
principle, both authors A and B as authors of their respective books. Although
both of these books are de facto (not de iure) “made available” on the territory
of Germany, only one of the authors will be remunerated for it because, ac-
cording to Portuguese law, one of the authors is no longer the copyright holder.

Conclusion

It has been shown that from the theoretical point of view, lex originis ful-
fills the ratio of national treatment much better than lex loci protectionis. To
interpret international copyright treaties secundum ratione legis, the question
of (initial) ownership should be excluded from the coverage of lex loci protec-
tionis. Taking into account the legal status in the country of origin of the work
means respect towards foreign legal orders and thus to private international
law. It is a natural evolution in the globalized world.

On the other hand, the Russian judicial practice shows that the lex originis
principle needs to be revised regarding its compliance with national treatment
principle. A reconciliation of these two elements is required. It has also been
shown that home country rule as an artificial bypass to lex loci protectionis
conflict-of-laws rule does not improve the situation regarding conflict with
national treatment. CMOs have to take into account in their work the growing
internationalization and the rules governing transnational relations. And so
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should the lawmakers. EU law tries to bypass territoriality and the diverging
substantial copyright laws using the home country rule, which in turn harms
copyright owners designated by lex loci protectionis, i.e., copyright owners des-
ignated by the national law in the country of protection.

It is about the right time to reconsider introducing another — explicit and
obligatory — exception to national treatment on the international law level
in regard to copyright ownership conflict-of-law solution, so that socio-eco-
nomic reality can finally in this regard find its reflection in international copy-
right law. Moreover, to avoid, at least partly, internal decisional disharmony,
it would be more than opportune to introduce substantial norms in interna-
tional instruments, which would determine the question of ownership. A great
scholar Francesco Ruffini stated already almost one hundred years ago that
it is a natural evolution to pass from lex loci protectionis to a uniform private
law which will regulate international relationships uniformly [Ruffini F., 1927:
124].% It would considerably make the work of CMOs easier and unforeseen
results of international copyright transactions would be suppressed.
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Introduction

Over the past century, the evolution of Chinas criminal justice system was al-
ways accompanied with societal reforms, ideological impact, and other changes.
Influenced by various factors such as political regimes, cultural traditions, and so-
cial value, the criminal justice system of contemporary China embodies typical
Chinese and socialist characteristics. Under the guidance of democratic principle,
the Criminal Procedure Laws (CPLs) of contemporary China focus on the true
practical issues and respond to the genuine needs of the public. Centered around
the Criminal Procedure Code, China possesses a comprehensive and high-quality
criminal justice system to regulate criminal proceedings. This system includes
The Organization Law of the Peoples Courts, The Organization Law of the People’s
Procuratorates, The Law on Judges, The Law on Procurators, The Law on Lawyers,
The Supervision Law of the Peoples Republic of China, and more. Before attaining
its current accomplishments, China underwent several rounds of explorations and
institutional experiments from the early 20th century. Numerous scholars have
contributed their intellectual power and research outcomes to the resulting crimi-
nal procedure law reforms. Before delving into the specific shaping influence of
the Soviet law model on Chinese criminal procedure law, it’s crucial to gain insight
into the historical processes of China’s criminal justice system.

The legal system in ancient China did not differentiate civil matters from
criminal ones, and often combined substantive and procedural norms, with
a greater emphasis on substantive norms [Li S., Bian J., 2010: 54-55]. In
653 A.D., the Tang Dynasty enacted a comprehensive legislation, known as
The Tang Code (JEHEHLIX, Tang Lii Shu Yi), which consists of 12 sections.
Among these, the sections titled “Arrest and Flight” (i T, Bu Wang Li)
and “Judgement and Prison” (Wi fikf#, Duan Yu Lii) contained provisions re-
lating to the procedural matters.' The former governed the pursuit and capture
of fugitives, while the latter addressed trial procedures, execution, and prison
management [Johnson W., 1972: 42]. It is noteworthy that the main purpose
behind these two sections was to ensure the orderly execution of punishments,
rather than to protect the rights of individuals accused of crimes. Strictly
speaking, feudal-era China did not embrace the modern criminal procedural
law that prioritizes the values of liberty and rationality.

In 1902, during the late Qing Dynasty, under the guidance of Shen Jiaben,
Minister of legal affairs, China initiated a journey of legal reform.? During this

' The Tang Code is the earliest and most complete ancient legal code that currently exists
in China. It has had a far-reaching impact on the development of China’s legal system and is
regarded as one of the representative works of ancient Chinese law. The legal codes that followed
in the post-Tang Dynasty period largely continued the content and structure of The Tang Code.

2 In 1840, the commencement of the First Opium War between China and Britain
marked the beginning of China’s transformation into a semi-colonial and semi-feudal
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period, they translated several criminal procedure codes from various coun-
tries, including Japanese Criminal Procedure Law, the United States’ Criminal
Procedure Law, the Prussian judicial system, and the French Criminal Proce-
dure Law, etc. [Zhang Z., 2019: 475]. These translations provided the ground-
work for the eventual establishment of China’s initial procedural code, Crimi-
nal and Civil Procedure Law and the completion of the 1911 Draft of Criminal
Procedure Law [Chen R., 1997: 3]. Although The 1911 Draft of Criminal Proce-
dure Law was not put into practice due to the swift decline of the Qing Dynas-
ty, it was referenced by the subsequent government of the Republic of China
(ROC government). It is safe to say that the 1911 Draft of Criminal Procedure
Law initiated the modernization process of Chinese criminal procedure law.
Following the transition from the old regime to the new one, i.e., the ROC
government was overthrown by the Communist Party, the People’s Republic of
China was founded. In February 1949, the Central Committee of the Chinese
Communist Party issued legal document to invalidate the six codes previously
utilized by the ROC government. Starting from the 1950s, China’s criminal
procedure law underwent a significant transformation period, as the country
began learning from the Soviet law model comprehensively.

Thus, the following sections of the article will delve into a detailed analysis
of how the Soviet legal model shaped Chinese CPLs specifically. The third part
will encompass a comparative analysis between Soviet or Russian CPLs and
the three amendments to Chinese CPLs, it will further scrutinize the current
Chinese CPLs in comparison to Russian counterparts, with the aim of pin-
pointing both commonalities and disparities. The concluding section, lever-
aging the insights from our prior analysis, will draw trend-based conclusions
and endeavor to forecast the influence of the Russian legal model on the future
trajectory of Chinese CPLs.

1. The Molding Role of Soviet Legal System
on Chinese CPLs

In the 1950s, Soviet law has began exerting a substantial influence on
China. For the newly established socialist China, the Soviet Union served as
a valuable guiding example. This is not only because the two countries both
pursued a socialist path, but also because the Soviet Union was one of the

society. Subsequently, the Second Opium War, the Sino-Japanese War, and the Siege of the
International Settlements had followed. After China’s defeats in these conflicts, a series of
unequal treaties were imposed, compelling the Qing government to embark on a path of reform
and strengthening. Shen Jiaben believed, that foreign strengths resided in their political and
legal systems, therefore advocated learning from advanced Western political and legal systems
to compensate China’s shortcomings.
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few countries being friendly to China at that time. Due to the dominance of
capitalist nations in global discourse, China confronted significant challenges
and lacked international recognition. Domestically, China was amid post-war
recovery, and there was a pressing need to establish a socialist legal system.
China’s situation at that time was very similar to that of the Soviet Union when
it was first established. Liu Shaoqi, the Chairman of the Standing Committee
of the National People’s Congress, emphasized in his report on the 1954 Con-
stitution Draft that “the path we have taken is the path Soviet Union has taken”
[Liu S., 1954].

In 1954, China enacted its first Constitution, and enacted The Organization
Law of the People’s Courts and The Organization Law of the People’s Procura-
torates in the same year. These three legal documents were formulated with a
strong reference to the Soviet legal system. They stipulated some basic princi-
ples and institutions of criminal proceedings. For example, they outlined dis-
tinct roles for the People’s Courts, People’s Procuratorates, and public security
organs in the exercise of adjudication, prosecution, and investigation powers.
They emphasized that the people’s courts shall adjudicate cases independently
and are subject only to the law; all citizens are treated equally in the applica-
tion of the law; trials should be open to the public; the accused has the right for
defense; and citizens of all ethnicities have the right to use their own languages
and scripts in legal proceedings. Furthermore, these three legal documents en-
compassed guidelines for processes such as people’s assessor, collegial bench,
final judgment after two trials, as well as arrest and detention [Chen G. et al,,
2021: 66].

At the meantime, Chinese scholars specializing in criminal procedural law
traveled to the Soviet Union to study legal theory, translating Soviet criminal
procedural laws, academic articles, and textbooks into Chinese. Renown Sovi-
et legal professors were also dispatched to China to teach legal courses [Chen
G. et al,, 1999: 5]. Under the extensive influence of Soviet law, China formu-
lated the 1957 Draft of Criminal Procedure Law and the 1963 Draft of Criminal
Procedure Law. Both of those two drafts largely preserved the fundamental
structure and principles of Soviet criminal procedural law. Unfortunately, due
to historical reasons, the two drafts were not officially promulgated.> Subse-
quently, the Legislative Affairs Commission of the National People’s Congress
Standing Committee revisited the 1963 Draft of Criminal Procedure Law and
formulated the 1979 Chinese Criminal Procedure Law on the basis of it. The
first Chinese CPL was passed on July 1, 1979, and took effect on January 1,

> During years from 1966 to 1976, the Great Proletarian Cultural Revolution erupted.
Throughout this time, judicial activities in China came to a complete standstill, resulting in
extensive damage to the judicial system and culture. Legislative processes of criminal procedure
law were entirely suspended.
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1980 [Song Y., 2014: 1-2]. The 1979 Chinese Criminal Procedure Law incorpo-
rated a significant portion of the Soviet legal system and shared an inseparable
connection with Soviet criminal procedural law. The following sections will
use the Soviet criminal procedural law and the 1979 Chinese Criminal Proce-
dure Law as a basis for textual analysis to explore how the Soviet legal model
profoundly and comprehensively shaped China’s criminal procedural law.

During the first three decades after its founding, China learned extensively
from the Soviet Union in various aspects, such as theories, principles, and
institutions, prior to enacting its formal Criminal Procedure Law. The embry-
onic form of China’s criminal justice system had already taken shape during
this period, bearing a distinct imprint of the Soviet Union. Although China
has made three revisions to the Criminal Procedure Law since the 1979 CPL
was enacted, the initial Soviet legal heritage has persisted within the Chinese
criminal procedural legal system, profoundly influencing contemporary prac-
tices in Chinese criminal procedure.

1.1 Criminal Procedure Theories

In the 1950s a work Soviet Criminal Procedure translated from the Russian
by the Criminal Law Research Office of Renmin University of China had a signifi-
cant impact on the academic field of Chinese criminal procedural law. The book
contained a discussion on Soviet criminal procedural theory that stated: “The
worldview of the Communist Party has a decisive significance for the develop-
ment of the entire ideological system and culture of Soviet society. This worldview
should be the foundation for all research departments” According to the view-
points presented in the book, the concept of a classless and non-partisan science
is nonexistent and has never existed. Soviet criminal procedural science is char-
acterized as a science with a party character. This science is rooted in communist
principles, as well as the theories of Lenin and Stalin regarding the dictatorship of
the proletariat, the functions of the Soviet state, and its tasks during that period
[Cheltsov M.A., 1955: 40-42]. Furthermore, Soviet criminal procedural science,
along with any kinds of science of law, is considered part of the superstructure
upon the socialist foundation. Based on this perspective, Soviet criminal proce-
dural law stipulates that its fundamental task is to ensure fair trials in criminal
cases, and to protect the socialist state, the citizens’ rights and safety, maintain so-
cialist legal order, and prevent conspiracies that threaten social stability. Addition-
ally, it is expected that criminal judgments will have an educational impact on the
whole society [Durmanov H.D., 1951: 7]. In accordance with the socialist nature
of the Soviet Union, the essence of criminal procedural law is also with a class
character. The formulation of Soviet criminal procedural law serves the realization
of the state’s will and the promotion of social stability and unity.
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Soviet criminal procedural theories had a substantial influence on the 1979
Chinese Criminal Procedure Law. Under the 1979 CPL, the guiding ideology
for the formulation of China’s Criminal Procedure Law is based on Marxism-
Leninism, Mao Zedong Thought, the Constitution, and the practical experi-
ences of implementing the people’s democratic dictatorship led by the prole-
tariat.* The purposes of the Chinese CPL include ensuring accurate and timely
determination of criminal facts and the correct application of the law to pun-
ish criminals and protect the innocent from criminal prosecution. These ob-
jectives are conducive to upholding the socialist legal system, protecting the
personal and democratic rights of citizens, and ensuring the smooth progress
of the socialist revolution and construction.> Although the textual expressions
may differ, the essence of both the Chinese and Soviet CPLs is to protect pro-
letarian dictatorship, maintain social order, and uphold the socialist system
through crime control. Their commonality is to regard criminals who disrupt
social stability and system as underminers, so it’s justifiable to impose sanc-
tions on them through crime control measures. It explains the potential risk of
neglecting human rights protections in some of the criminal procedural insti-
tutions in both China and the Soviet Union. They tend to prioritize crime con-
trol to achieve the goal of criminal proceedings, often making the protection
of citizens’ rights a secondary consideration during the prosecution of crimes.

1.2. Criminal Procedure Principles

In a valuable Chinese translation of a lecture manuscript, delivered by the
Soviet criminal procedural law scholar B.E. Chugunov to the faculty and stu-
dents at China University of Political Science and Law (CUPL) in 1957,° was
analysis of the following principles of Soviet criminal procedure:

1. Adherence to socialist legality.

2. Participation of people’s assessors in all trials.

3. Selection of judges.

4. Citizens of all ethnicities have the right to use their own languages and
scripts in legal proceedings.

5.0pen court hearings.

6. Guarantee the accused person’s right to defense.

7. Independence of judges, who are subjected to the law only.

8. Investigative agencies, adjudicative authorities, and procuratorates exer-
cise their powers in accordance with the national public interests.

* Criminal Procedure Law of the People’s Republic of China 1979, Art. 1.
® Criminal Procedure Law of the People’s Republic of China 1979, Art. 2.

¢ At that time, CUPL was known as Beijing University of Political Science and Law.
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9. The principle of directness (the judge hears the case directly), and verbal-
ism (hearings are conducted orally, and are not based on case files only).

10. Continuous court hearings.

11. The adversarial principle.

12. Presumption of innocence.

13. The principle of ascertaining the objective truth.

14. Judges evaluate the evidence based on inner belief.

15. Equality of citizens in the application of law.

16. Ensuring the rights of participants in legal proceedings [Chugunov B.E.,
1957: 42-65].

Also he has pointed out that all principles mentioned except for princi-
ples 11, 12, and 13, which had some controversies, are considered in academic
community as fundamental principles of the Soviet criminal procedure. Re-
garding the adversarial principle, there were some doubts whether it should
be applied in the investigative and prosecutorial stages. Some scholars de-
nied its function as a fundamental principle at first, but acknowledged it later
[Cheltsov M.A., 1955: 124]. Similarly, Soviet scholars had conflicting views on
the presumption of innocence and the principle of ascertaining the objective
truth. M.A. Cheltsov, for instance, wrote, “From the perspective of the main
purpose of criminal proceedings, we must admit that the most important task
is to make sure the court establishes the true circumstances of crime so as to
punish criminals”. His statement suggests that the presumption of innocence,
that safeguards the rights of the accused, may not have been considered the
most important principle in achieving the litigation objective, although he lat-
er acknowledged its significance. As for the principle of ascertaining the objec-
tive truth, some Soviet scholars argued that it was a litigation aim rather than a
procedural principle [Chugunov B.E., 1957: 57, 60, 61], while others thought it
a nearly impossible task for the court to render judgments consistent with the
objective truth [Vyshinsky A. Ya., 1954: 226].

Compared with the extensive system of criminal procedural principles es-
tablished in the Soviet Union, the fundamental principles set forth in the 1979
Chinese Criminal Procedure Law were more concise and refined ones. Articles
3 to 10 establish the following principles:

1. Division of exclusive authority among public security organs, procura-
torates, and courts;

2. Public authorities must rely on the masses;

3. Basing judgments on facts and take law as the criterion;

4. Equality before the law;

5. Divided responsibilities, mutual cooperation and restraint among public
security organs, procuratorates, and courts;

6. Use of ethnic languages and scripts in legal proceedings;
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7. Cases in the People’s Courts shall be heard in public;

8. The accused has the right for defense;

9. Protection of the litigation rights of participants. ’

Among these, the criminal procedural principles with Chinese character-
istics are 2, 3, and 5. Other principles are more or less influenced by the Soviet
Union. Mao Zedong Thought is the guiding ideology of the Chinese Commu-
nist Party, including principles of upholding the people’s democratic dictator-
ship and the mass line. This ideology was reflected in China’s first Criminal
Procedure Law as the principle of relying on the masses in handling criminal
cases. Moreover, the 1979 Chinese Criminal Procedure Law was formulated in
the context of China emerging from the shadow and low point of the Cul-
tural Revolution. The legislators, having learned from the lessons of the past,
included the principle of basing judgments on facts and adhering to the law
to avoid the disasters that occurred during the Cultural Revolution [Wu H.,
Zhong S., 2012: 863]. With regards to the principle of dividing responsibilities,
cooperation and restraint, it presents a specific way to balance and supervise
the operation of powers among the public security organs, procuratorates, and
courts, but it differs significantly from the separation of powers in the United
States. This is because China’s criminal procedural principle mainly empha-
sizes the checks and balances among the three organs. This principle is about
the internal division of judicial powers, rather than the external separation of
executive, judicial, and legislative powers.

1.3. Criminal Procedural Institutions

Firstly, the Soviet Union divided the criminal proceedings into different
phases, and China’s Criminal Procedure Law largely inherited this feature.
According to the Soviet Criminal Procedure Code, the criminal proceedings
are roughly divided into seven stages: initiation of criminal cases, investiga-
tion, prosecution [Cheltsov M.A., 1955: 8-11], court trial, appeal of non-final
judgments, review of final judgments, and execution. Chinas 1979 Criminal
Procedure Law, on the other hand, specifies the following stages: case filing,
investigation, prosecution, first and second instance of trials, death penalty
review, retrial, and execution. ®* Among these, both of them took the case filing
as a separate phrase [Lan V., 2019: 146],° but the death sentence review proce-
dure is unique to China and was not present in the Soviet Criminal Procedure

7 Criminal Procedure Law of the People’s Republic of China 1979, Articles 3 to 10.
¢ Criminal Procedure Law of the People’s of Republic of China 1979, Table of Contents.

° It’s not usual for most countries to stipulate the case filing as a separate phrase. “Case
filing” was formulated as the first phrase of criminal proceedings in the 1979 Chinese CPL,
instead of “initiation of criminal cases” that was stipulated in the Soviet CPL.
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Law. It originates from China’s historical legal tradition, where extreme cau-
tion was exercised in cases involving the death penalty. In ancient China, the
execution of the death penalty required multiple levels of approval and had
to be reported to the highest ruler. Modern Chinese criminal procedural law
retained this tradition by stipulating the death penalty review procedure.

Secondly, both China and the Soviet Union had a similar structure of
strong state power-oriented criminal procedural systems. As was mentioned
earlier, in terms of the purpose of criminal proceedings, China and the Soviet
Union are fundamentally aligned-maintaining socialist order through crime
control. Crime is seen as the most extreme activity that disrupts social order
and is not tolerated. The structure of criminal proceedings is designed to serve
the purpose, while the purpose defines the structure of criminal procedures.
Therefore, both China and the Soviet Union inevitably exhibit a structure that
emphasizes the crackdown on crime. Even nowadays when China’s criminal
procedural law has gradually transformed towards adversary system after
three amendments, the strong state power-oriented factors continue to affect
the effectiveness of the implementation of specific institutions. However, it is
currently at a changing crossroads, with the arrival of “misdemeanor era” in
China and the increasing awareness of human rights among the public. The
future direction of Chinese criminal proceedings remains uncertain.

Third, the Soviet Union had a significant influence on China’s views on evi-
dence. Soviet criminal procedure adhered to the principle of objective truth.
Although China did not explicitly include this principle in its 1979 Criminal
Procedure Law, the principle of objective truth had a substantial impact on
China’s theories of evidence law. The theoretical foundation of the principle
of objective truth is materialist epistemology. Since the 1950s, Chinese schol-
ars have consistently applied materialist epistemology to interpret the pro-
cess of proving facts in criminal proceedings. Mainstream viewpoints argued:
“...Case facts exist as objective truth independent of the will of public security
and judicial personnel; they can only be recognized and ascertained but not
altered. It should be emphasized that the objective practice is not only the
basis for public security and judicial personnel to collect and apply evidence
to determine facts but also the sole criterion for examining whether the facts
is correctly identified” [Chen G., Chen H., Wei X., 2001: 38]. This reflects that
China’s criminal procedural law has always adhered to the inherited principle
of objective truth learned from the Soviet Union.

Fourth, China’s prosecutorial system bears significant similarities to that
of the Soviet Union. The 1954 Organization Law of the People’s Procurator-
ates defined the functions of the People’s Procuratorates as follows: initiating
public prosecutions in criminal cases, supervising the legality of investigations
and judicial activities, supervising the execution of criminal judgments, ini-
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tiating litigation in important civil cases related to state and public interests,
and supervising whether state officials and citizens comply with the law. '
When drafting this law, lawmakers explicitly applied Lenin’s guiding thought
about the powers of prosecutorial organs, emphasizing that the prosecutorial
powers in China aimed at maintaining the unity of the state’s legal system.
This defined China’s procuratorates as state legal supervision organs [Wu H.,
Zhong S., 2012: 864]. Soviet scholars once wrote, “the activities of general su-
pervision, which the procurator carries out by overseeing the work of all agen-
cies and the behavior of all citizens for compliance with the law, are closely re-
lated to his activities in the judicial sphere—pursuing criminal liability against
anyone who meets the criminal elements for breaching the law” [Cheltsov
M.A., 1955: 135]. China’s procuratorates, like their Soviet counterparts, are
entitled to both legal supervision and public prosecution. Many issues with
China’s prosecutorial system derived from the its dual functions, sometimes
creating internal tensions.

2. Three Revisions to the Chinese CPLs in Comparation
with Soviet (Russia) CPLs

As time passes, the 1979 Chinese CPL has become outdated and unable to
keep pace with the development of the society. After the reform and opening-up
policy was issued, China’s economy began to take off. The country has gradually
shifted its focus towards economic development, and this led to the fading of
ideological discourse in the whole Chinese society. Especially since 1992, fol-
lowing the collapse of the Soviet Union, the trend of emulating the Soviet Union
is no longer mainstream. Instead, learning from common law jurisdiction and
keeping up with international standards have become a major task of Chinese
CPL. Driven by various demands, China underwent its first amendment to CPL
in 1996 after a gap of 16 years. Subsequently, two amendments were made in
2012 and 2018 respectively. While the 1979 CPL was essentially a replica of the
Soviet criminal procedure law, these three amendments gradually freed Chinese
CPL from Soviet influence and enabled China to develop her criminal proce-
dure law in a more distinctively and typically Chinese way.

2.1. The First Amendment of 1996

The 1996 Amendment to the Chinese CPL was formulated and implement-
ed under the leadership of scholars. Professor Chen Guangzhong, a renowned
Chinese CPL scholar and then-president of the CUPL, led a small group of

1% Organic Law of the People’s Procuratorates of the People’s Republic of China 1954, Art. 4.
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outstanding experts and professors in drafting the amendment, two-thirds of
it were ultimately adopted by the authorities. The revision was primarily based
on research on comparative law. The expert drafting team, through overseas
visits and the study of foreign literature and documentation, incorporated
good institutions from abroad into the Chinese legal system. The revision cov-
ered various aspects of the 1979 CPL, and article presented will primarily fo-
cus on the following key modifications.

Firstly, the 1996 Amendment stipulated a new principle: “No one shall be
declared guilty without the lawful judgment of the people’s court”!! The prin-
ciple has sparked debates among Chinese scholars. Some argued that it was
consistent with the relevant Soviet provision'? in terms of its content and logic;
it could be considered as the principle of presumption of innocence. Others
believed that it should be interpreted based on the original meaning of the
presumption of innocence, that implies that everyone should be presumed
innocent until proven guilty. From this perspective, the wording of the prin-
ciple, which states “shall not be deemed guilty”, might not be equivalent to
“presumed innocent”. Therefore, this principle only emphasizes the exclusive
authority of the court to convict, while the presumption of innocence was not
established in China [Zhang Z., 1983: 14-15]. Through textual interpretation,
it can be discovered that Chinese and Soviet legal texts expressed the same
meaning, but scholars in China and the Soviet Union had different under-
standings. Soviet scholars believed that as long as the defendant has not been
judged guilty by the court, they should not be considered guilty but presumed
innocent [Tatsuhiko V., Kang S., 1980: 59]. And Soviet scholars acknowledged
that the presumption of innocence was a fundamental principle in Soviet CPL.
Even today, this issue is still controversial in China. A more authoritative con-
clusion is that China does not strictly adhere to either the presumption of
guilt or the presumption of innocence, but operates on the principle “guilt is
determined by evidence”. In other words, a defendant is deemed guilty based
on existing and sufficient evidence of guilt; otherwise, the defendant is in-
nocent [Zhou G., 1991: 20]. This conclusion is reasonable and in line with the
practical circumstances in China. Although the definition of the presumption
of innocence may not be entirely clear, Article 12 of the 1996 Amendment can
be seen as a step forward in protecting the rights of defendants compared to
the absence of such provisions in the 1979 CPL.

Furthermore, the Amendment of 1996 introduced innovations in the areas
of defense and the trial system. In the field of defense, compared to the 1979

" Criminal Procedure Law of the People’s Republic of China 1996, Art. 12.

12 The resolution of the Plenum of the Supreme Soviet Court in 1946: “The accused shall not
be considered a criminal until his guilt is proven according to the established legal procedure.”
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CPL where lawyers did not appear during the investigation stage, the 1996
Amendment of 1996 has allowed to lawyers to provide legal assistance to de-
fendants during the investigation. The timing of when defense could begin
was similar in China and the Soviet Union, as both countries experienced a
reform process that shifted lawyer involvement timing from the prosecution
stage to investigation stage [Yuan Y., 2014: 98]. In the trial system, there were
three main innovations. Firstly, the pretrial substantive examination of cases
by judges was replaced with procedural and formal reviews. It was made to
prevent judges from making prejudgments prior to the actual trial. Secondly,
it enhanced the adversarial nature of the proceedings by weakening the domi-
nant role of judges in the court. Previously, influenced by Soviet law, Chinese
judges had the authority to investigate facts both inside and outside the court.
Under the judge’s command, the prosecution and defense acted as cooperators
in the trial, with limited autonomy. In a result the pre-1996 Chinese criminal
procedure structure was evaluated as an “inquisitorial’, even “super-inquisito-
rial” model by scholars [Guo Z., 2021: 16]. Thirdly, to protect the defendant’s
right to an expedited trial, a simplified trial procedure was introduced, allow-
ing single-judge trials in cases where: the facts are clear and the evidence is
sufficient in public prosecutions that could result in a sentence of three years
or less of imprisonment, detention, supervision, or a single fine, where the
People’s Procuratorate recommends or agrees to the use of the simplified pro-
cedure; cases are accepted at complaint only; misdemeanor cases are initiated
by victims with evidence."

2.2. The Second Amendment in 2012

Between 1996 and 2012, Chinese society underwent significant changes so
that the 1996 CPL could no longer keep pace with the social development. For
instance, China made two important amendments to the Constitution in 1999
and 2004 emphasizing the construction of rule of law with a socialist charac-
ter. “The state shall respect and safeguard human rights” was incorporated into
the Constitution. For another instance, China signed and ratified a series of
international conventions, necessitating alignment between the Chinese CPL
and international criminal justice standards. Meanwhile, China’s judicial re-
form theory and practice were deepening, with many successful experiences
and valuable insights [Bian J., Xie S., 2019: 3]. Therefore, a revision of the CPL
was put on the agenda again in 2012. The amendment process of this round
differed from the previous round where scholars played an important role.
The 2012 amendment was drafted by the Legislative Affairs Commission of

3 Criminal Procedure Law of the People’s Republic of China 1996, Art. 174.
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the National People’s Congress Standing Committee, and involved various
state institutions, including the Supreme People’s Court, the Supreme People’s
Procuratorate, Public Security Ministry, State Security Ministry, and Justice
Ministry. It also incorporated the opinions of Congress representatives, law-
yers, and professors. This amendment touched on various aspects, including
evidence rules, the right to defense, and so on.

Most importantly, this amendment introduced the principle against self-
incrimination and the exclusionary rule for illegally obtained evidence into
the CPL of China. Since the 1996 amendment, numerous wrongful convic-
tions were exposed in China, many of which resulted from extorting confes-
sion by torture during the investigation process." Wrongful convictions af-
fected the purity and authority of China’s judiciary and did not align with the
requirements of procedural justice. Article 50 of the 2012 CPL stipulates: It is
strictly prohibited to extort confessions by torture or to collect evidence by threat,
enticement, deception, or other unlawful means. No one shall be forced to prove
his own guilt.” In the past, Chinese legal practice was influenced by the Soviet
legal theory, emphasizing the objective truth while neglecting human rights pro-
tection. To enhance procedural justice, the 2012 CPL has prohibited collecting
evidence through illegal means or forcing anyone to incriminate himself/herself.
By this time, Russia had already taken a completely different path from China.
Due to the collapse of the Soviet Union, Russia embraced fully the capitalist
system. Correspondingly, Russian criminal procedure law began to establish an
adversary system centered around presumption of innocence [Yuan Y., 2012:
48]. The current Russian Criminal Procedure Code, Article 7-3, establishes the
exclusionary rule for illegally obtained evidence: “Violation of the norms of the
present Code by the court, by the prosecutor, by the investigative bodies or by
the investigator in the course of the criminal court proceedings shall entail rec-
ognizing the proof obtained in this way as being inadmissible.”*¢

Significant changes were introduced in the 2012 CPL around the right to
defense. Before 2012, defense lawyers could only access key materials related
to the facts of the case during the prosecution and trial stages, and they are
not allowed to review all litigation materials. After the 2012 amendment, there
were no longer any restrictions on the scope of document review, and defense
lawyers could access all case materials.'” It's worth noting that as early as 1960s,

4 The cases of She Xianglin in Hubei’s Jingmen County, Zhao Zuohai case in Shanggqiu,
Henan, and the Zhang’s uncle and nephew case in Zhejiang, involving forced confessions
through torture, have drawn significant attention.

!> Criminal Procedure Law of the People’s Republic of China 2012, Art. 50.
16 Criminal Procedural Code of the Russian Federation 2001 (Amended 2021), Art. 7 (3).

17 Criminal Procedure Law of the People’s Republic of China 1996, Art. 36; Criminal
Procedure Law of the People’s Republic of China 2012, Art. 38.
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Soviet CPLs already explicitly granted not only defense lawyers but also defen-
dants the right to review case files."® However, China has not granted defen-
dants the direct right to review case files. In other aspects, the 2012 CPL also
introduced a reconciliation procedure for public prosecution cases," marking
the rise of restorative justice practices in China [Chen R., 2006: 15]. The 2001
Russian Criminal Procedure Code also provides for a criminal reconciliation
procedure. If a suspect or defendant in a criminal case reaches a settlement
with the victim and compensates for the harm caused, the victim can apply
to terminate criminal proceedings for minor or moderate crimes.”” Addition-
ally, the 2012 CPL expanded the simplified trial procedure to a wider scope of
criminal cases. Previously, the simplified procedure only applied to cases that
could result in sentences of up to three years of imprisonment. In 2012, this
limitation was removed and all the cases under the basic-level people’s court
are eligible for summary procedure.”

2.3 The Third Amendmentin 2018

Unlike previous revisions, the main motivation for the 2018 amendment
is to incorporate reforms of state institutions and successful pilot projects. In
2018, during the first session of the 13th National People’s Congress of Chi-
na, The Supervision Law of People’s Republic of China was enacted. This law
established a new state authority, the Supervisory Commission, which is re-
sponsible for supervising illegal activities and crimes of state officials and has
the authority to conduct criminal investigations based on illegal conduct. The
establishment of the Supervisory Commission has reduced significantly the
authority of China’s procuratorates. Although the 2018 amendment has re-
tained the principle that the procuratorate is the legal supervision authority
in China, any cases involving the illegal conducts and crimes of state officials
were placed under the jurisdiction of the Supervisory Commission. As a re-
sult, the procuratorate substantially lost its investigative power in these cases,
retaining only the authority to investigate certain crimes involving violations
of the law by judicial personnel in criminal proceedings. To address the issue
of coordinating the investigation procedures led by the Supervisory Commis-
sion and the pre-trial procedures of criminal proceedings, China revised the
Criminal Procedure Law for the third time in 2018. China conducted pilot

18 The Penal Code of the Soviet Union 1960, Art. 46, 201.
1 Criminal Procedure Law of the People’s Republic of China 2012, Art. 277.
20 Criminal Procedural Code of the Russian Federation 2001 (Amended 2021), Art. 25.

2! Criminal Procedure Law of the People’s Republic of China 1996, Art. 174; Criminal
Procedure Law of the People’s Republic of China 2012, Art. 208.
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projects of the expedited trial procedure and the leniency system for pleading
guilty and acceptance of punishment in 2014 and 2016, respectively. Another
objective of the 2018 amendment was to formalize the successful experiences
of these two pilot projects and incorporate them into CPL. This explains why
the previous two revisions had an interval of roughly 15 years, while this revi-
sion occurred only 6 years after the previous one.

Regarding the leniency system for pleading guilty and acceptance of pun-
ishment, Article 15 of the 2018 CPL stipulates: “If a criminal suspect or de-
fendant voluntarily and truthfully admits to their own crimes, acknowledges
the criminal facts as charged, and is willing to accept punishment, they may be
treated leniently in accordance with the law.?* In terms of procedural design,
the application of the plea leniency procedure primarily occurs during the
prosecution phase. If a criminal suspect voluntarily confesses and agrees with
the sentencing recommendations put forth by the prosecutor, a written ac-
knowledgment of guilt and agreement to punishment (leniency plea) should
be signed in the presence of a defense attorney or duty lawyer.” During the
trial phase, the law specifies that the people’s court should generally adopt
the sentencing recommendations proposed by the prosecutor to preserve the
negotiated outcome between the prosecution and defense.* Additionally, for
cases that may result in a sentence of less than three years of imprisonment,
and where the defendant pleads guilty and agrees with the sentence recom-
mendations, the expedited trial procedure may be applied.” Compared to the
previously established simplified trial procedure, the expedited trial procedure
is even more simplified, and the courtroom investigation procedures can be
omitted. These provisions collectively ensure procedural and substantive ben-
efits for defendants who plead guilty. While China’s focus has mainly been on
the confession and behavior of the accused, Russias “waiver of trial” system
contains more detailed provisions. First, Article 316-7 of the Russian Criminal
Procedure Code places certain limitations on the discretion of judges. After
rendering a guilty verdict the imposed sentence must not exceed two-thirds
of the maximum statutory penalty for the most severe type of punishment
specified by law for the committed crime.”® Chinese CPLs do not include such
a specific limitation, but restricts judicial discretion through the sentencing
recommendations presented by prosecutors. Second, Article 316-8 stipulates
narrative and reasoning sections of a judgment should include a description

2 Criminal Procedure Law of the People’s Republic of China 2012, Art 15.

2 Ibid. Art 174.

24 Tbid. Art 201.

% Ibid. Art 222.

26 Criminal Procedural Code of the Russian Federation 2001(Amended 2021) Art. 316(7).
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of the criminal behavior already admitted by the defendant and the court’s
conclusion regarding the criminal case. The judge’s analysis and evaluation
of evidence are not reflected in the judgment.” China does not have similar
legal provisions concerning the reasoning of judgments. Despite the different
provisions, the waiver of trial system is widely applied in both China and Rus-
sia. In China, the application rate of the leniency procedure for pleading guilty
and acceptance of punishments exceeds 90%,* while in Russia the proportion
of criminal cases handled through the “waiver of trial” system increased from
37% in 2008 to 64% in 2014 [Xiong Q., 2019: 82].

Conclusion

Based on the analysis presented earlier, it is possible to observe trends in the
relationship between China’s criminal procedure law and the Soviet legal model:
From 1950 to 1980, China’s criminal procedure law extensively borrowed from
the Soviet legal system, and the influence of Soviet law model was prevalent dur-
ing this period. After 1980, China’s criminal procedure law started to be influ-
enced by Western countries, especially the U.S., and the impact of the Soviet law
model gradually faded. To be more specific: in the 1996 revision, China’s crimi-
nal procedure law strengthened equal dialogue and communication between the
prosecution and defense, leading to an increase of adversarial elements in the
judicial process. In the 2012 revision, China introduced the exclusion of illegal
evidence and the privilege against self-incrimination, signaling a shift towards a
more scientific and rational direction. In 2018, China’s criminal procedure law
has responded to the need for negotiated justice by establishing plea leniency
system. Both adversarial and negotiated elements coexist in Chinas criminal
justice system. It's important to note that while China’s criminal procedure law
has been evolving in new directions, the initial institutional framework inspired
by the Soviet model still plays a role. For example, the authority of China’s proc-
uratorate continues to encompass both legal supervision and public prosecution
functions. On the other hand, while China has inherited many aspects from
the Soviet legal system, such as the principle of seeking objective truth and the
stage-based approach to litigation, there are differences in the interpretation of
certain legal institutions, as seen in the case of presumption of innocence.

In the future, two prominent trends are expected to shape China’s criminal
justice system:

7 Tbid. Art 316 (8).

# Work Report of the Supreme People’s Procuratorate 2023. Available at: https://www.spp.
gov.cn/spp/gzbg/202303/t20230317_608767.shtml (accessed: 10.12.2023)
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Continued development of negotiated justice: China’s negotiated justice
system is likely to continue to deepen and gain prominence in criminal justice
practice. Balancing the coexistence of traditional adversarial proceedings and
negotiated justice within the same criminal justice system may become a topic
worthy further exploration for Chinese scholars. The relationship between
these two approaches will need careful consideration.

The arrival of the era of misdemeanor: with rapid technological advance-
ments, the connotation of crime prevention and human rights protection in
China’s criminal procedure law is evolving. As technology progresses, the scope
of crime control extends from physical to virtual spaces, posing increased chal-
lenges in combating cybercrime while safeguarding human rights. On one hand,
technological development enhances a state’s crime-controlling capabilities,
leading to a reduction in serious crimes but an increase in misdemeanors. How
to ease the pressure of the criminal justice system while protecting human rights
is another research topic worth exploring. These emerging issues are not unique
to China. They present challenges to global criminal justice. China’s practical ex-
periences, institutional solutions, and theoretical methods, while not universally
applicable, can at least contribute Chinese insights to the global discourse on the
development history of criminal procedure law.
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AHHOTauma

B Typunu BbiaensaioT Asa BuAa ropoackmux MyHULMNANUTETOB: ropos, (aAMUHNCTPATUB-
HbIN LLEHTP paioHa Co CTaTyCOM ropona WM HaCceneHHbI MyHKT, B KOTOPOM NPOXuBa-
et 5000 yenoBek n 6osee) 1 CTONMYHbIN ropog, (MPOBMHLMANbHBIE MyHULIMNAINTETHI C
obuei yncneHHocTbio HaceneHns 6onee 750 000 yenosek). MNpegMeToM HACTOSALLEN
CcTaTbl SIBNSETCH aHaNM3 KaTeropuasbHOro COAEPXaHWs MyHuumMnanuteTa nepBoro
YPOBHS1 B aAMUHUCTPATUBHOM AOKTPUHE 1 npaBe Typuuun. ObpalleHme K Teme onpaena-
HO HecKonbkuMKn dakTopamun. Cpean pyccKoa3blYHbIX HAYYHbLIX CTaTel U MOHOrpaduii
MOYTU HET MOCBSALLEHHbIX TYPELKOMY OOKTPUHANBHOMY NMOHVUMAHWUIO KaTeropum «MyHU-
unnanuteT». Cnabasi U3y4eHHOCTb NpeamMeTa B POCCUNCKON NUTepaType He No3BoNseT
NPOBOAUTbL CPABHUTENbHbIN aHANM3 KaTeropnanbHOro anmnapara 3akoHo4aTeNbCTB ABYX
cTpaH — Poccun n Typuum, a 3Ha4MT He NO3BONSIET CPaBHMBATL OMbIT CTAHOBNEHUS U
pPasBuTMSE MECTHOIO yrnpasneHns B Typuumn, Xxapaktepmnays opraHmsauyioHHble MOLENN,
npaBoBble, TEPPUTOPUASIBHBIE N BKOHOMUYECKNE OCHOBbI MECTHOMO CamMoynpasfiieHns
(ynpaBnenus), ¢ opyrumm ctpaHamu. B Typeukon OOKTPUHE HAKOMNEH 3HaynTeNbHbIN
OMbIT N3YY4EeHNSA OEATENBHOCTU MYHULIMNANUTETOB. Llenbio HacTosLwen cTtaTby BbICTyNnaeT
onpepeneHne 6a30BbIX NPU3HAKOB MyHULMNANNTETA NEPBOr0 YPOBHS, YCTAHOBMIEHHbLIX
3akoHogatenem Typumn, Takmx Kak ropoackasi MECTHOCTb U TEppPUTOPUS ropoa, cTatyc
ny6NYHOrO I0PUANYECKOro NNLa, aAMUHUCTPATMBHAsS 1 GUHAHCOBAsSi aBTOHOMUSI MyHU-
umMnanuteTa, 1 afMUHUCTPATMBHAA OMneka Kak 3/IEMEHT AeleHTpann3aummn ynpasneHns
B CUCTEME UCMOJIHUTENIbHOM BNACTW CTPaHbl. Ha 0CHOBE MeToL0/10rMm popMasnbHO-10-
rMYECKOro aHann3a 1 CPaBHUTENIbLHOIO NPABOBEAEHUNS B CTATbe PACKPbITHl 0COOEHHOCTU
CYLUHOCTHbIX XapakTepucTnk MmyHuuunanuteTta. CoenaH BblBOA, YTO MPaBOBblE OCHOBA-
HWS CyLLLeCTBOBAHUSA MYHULIMNANNTETOB CBSI3aHbl C NPaABOBOWN CTPYKTYPOM agMUHUCTPA-
TMBHOIO YCTPOWCTBa rocypapcrea. Ha noHumaHve MyHuumnanuteTa CyLeCTBEHHOEe
BNNSIHWE Okasana yHutapHas opma rocyaapCTBEHHOrO YCTPOMCTBA U AELLEHTPaNIM30-
BaHHbI aMVHUCTPATUBHbLIA cnocob ynpasneHusa B Typeukor Pecnybnuke. [Joka3biBa-
€TCs, YTO MYHULMNANUTET, HAOENAOWMIACS CTaTyCOM NyBNYHOMo IoPUANYECKOro 1L,
CYLLLECTBEHHO OT/IMYAETCS OT YACTHOroO topuanyeckoro nuua. OgHUM 13 NPOBNEMHbIX U
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BMeCTE C TEM Ba>KHbIX MPN3HAKOB B NMOHMMaHUN MyHULIMNANNTETA ABNAEeTCA adMUHUCTPAa-
TMBHas oneka. AHanmM3 3akoHo4aTeNnbCTBa Tprl.VlVl MO3BOJISIET FOBOPUTHL O HAMETMBLLENCS
TEeHAEHUNW YKPENIEHNS MECTHOM aBTOHOMUK NMyTEM COKPALLEHUS MPAKTUKN OMNEKN.

Kniouessie cnoBa

MecTHoe ynpaeneHue; Typums; MyHUuUnanuTeT; nyeaMyHoe iopuanyeckoe nunuo; ro-
poA; aAMUHUCTPaATUBHAs aBTOHOMUS; GUHAHCOBAsi aBTOHOMWS; aAMWUHUCTPATVBHAas
oneka.

bnarogapHocTy: ctatbs OI'Iy6J'Il/IKOBaHa B paMKax npoeKTa no noanepxke HY6HMKaLlMVI
aBTOPOB POCCUNCKMX 06pasoBaTeanb|x M HaYYHbIX OPraHn3auunii B HaY4YHbIX N3OAaHUAX
HWY BLUS.
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289. DOI:10.17323/2072-8166.2024.1.264.289
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Abstract

There are two types of urban municipalities in Turkey: urban (the administrative center
of a district with the status of a “city” or a settlement with a population of 5,000 or more)
and metropolitan (provincial municipalities with a total population of over 750,000).
The subject of the present article, the author has chosen to analyses the categorical
content of the first level municipality in the administrative doctrine and law of Turkey.
The treatment of the topic is justified from several angles. There are no scientific articles
and monographs devoted to the Turkish administrative doctrinal understanding of the
category “municipality” in the Russian literature. The lack of study of the subject in
Russian literature does not allow a comparative analysis of the categorical apparatus
of the legislation of two countries: Russia and Turkey, and therefore does not allow
comparing the experience of formation and development of local government in Turkey
when characterizing organizational models, legal, territorial and economic foundations
of local government (governance) in different countries. In Turkish legal science,
considerable experience has been accumulated in the study of the practical activities
of municipalities. The purpose of the present article is to determine the basic features
of the first level municipality established by the Turkish legislator, such as urban area
and city territory, status of public legal entity, administrative and financial autonomy
of the municipality, and administrative trusteeship as an element of decentralization of
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management in the executive power system of the country. On the basis of methodology
of formal-logical analysis and comparative jurisprudence, the peculiarities of essential
characteristics of the municipality are revealed. The conclusion is made that the legal basis
for the existence of municipalities is associated with the legal structure of the administrative
structure of the state. The understanding of the municipality is significantly influenced by
the unitary form of state structure and decentralized administrative mode of government
in the Republic of Turkey. It is argued that a municipality endowed with the status of a
public legal entity differs significantly from a private legal entity. One of the problematic
and at the same time important features in the understanding of the municipality is the
administrative trusteeship. An analysis of the country’s legislation suggests an emerging
trend of strengthening local autonomy by reducing the practice of trusteeship.

Keywords

local government; Turkey; municipality; public legal entity; city; administrative autonomy;
financial autonomy; administrative trusteeship.
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BBepeHue

B coBpeMeHHBIX TOCy/japCTBaX MeCTHOEe CaMoOyIIpaByeHMe (yIpasieHue)
IpefcTaBIAeT co00il OCHOBOIIO/MATAIONINIT IIPYHLMAI OPTaHM3ALUU U OCY-
I[eCTBJ/ICHN A BJIAaCTU B 00I[eCTBe 1 TOCYAAPCTBE, KOTOPDIN HAPAAY C APYTUMU
KOHCTUTYIIMIOHHBIMY IIPUHLIMIIAMU OIPEZeNAeT CUCTEMY JeMOKPATM4eCKOTO
ynpasnenus. Koncruryunsa Typeukoit Pecny6muku (1982) mpososriacuia
Typuuio 1eMOKpaTHyeCcKuM, CBETCKMM ¥ COLMATbHBIM IIPAaBOBBIM TOCYJap-
CTBOM, OCHOBaHHBIM Ha 6a30BBIX IPMHIUIIAX, MI3/I0)KEHHBIX B ee IIpeaMoyrie:
yBa)keHIe IIPaB Ye/IoBeKa, COOIOIeH e HAallIOHaIN3Ma ATAaTIOpPKa B IIOHVMa-
HJM COIIVIaJIbHOTO MMPA, HAllMOHAIbHOI CONMMIAPHOCTY U CIIPABEIMBOCTH' .

B Typuum BbIf€NAIOT [iBa BUJA TOPOACKMX MYHUIUMIAIUTETOB: TOPOJ
(aIMVMHUCTPATUBHBIN IIEHTP paifoHa CO CTAaTyCOM TOpOJia V/IM HAaCelIeHHOTO
IYHKTa, B KOTOpOM mpokuBaet 5.000 denoBek 1 60ree)? 1 CTONMYHBII TOPOT,
(IpoBMHIIMAIbHbIE MYHUIIMIIAIUTETBI C OOLIell YMCIEHHOCTBIO HACelTeHUs

! Turkiye Cumhuriyeti Anayasasi : Kanun Ne 2709. Kabul Tarihi: 18.10.1982. Available at:
URL: https://www.anayasa.gov.tr/tr/mevzuat/anayasa/ (zaTa obpamenns: 11.04.2023)

2 Belediye kanunu : Kanun Ne 5393. Kabul Tarihi: 03.07.2005 // Resmi Gazete. 2005. Say1
25874. Available at: URL: https://mevzuat.gov.tr/mevzuatmetin/1.5.5393.pdf (zara obparue-
uus: 01.03.2023)
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6ornee 750.000 genmoBek)’. IIpeqMeToM HaCTOSAIIEN CTaThby SBIIAETCS aHAINU3
KaTerOpMajbHOTO COfiepXKaHMA MYHMUIUIIAINTETA IEPBOTO YPOBHA B afjMI-
HIICTPATUBHOI JOKTPVHE 1 IpaBe Typrn.

VI36paHHBIl TpeaMeT [OBONBbHO akTyaneH. OOpaleHne K TeMe OIpaB-
IaHO HeCKONMbKMMM dakTopamiu. Bo-mepBbIX, Cpeiy HayYHBIX CTaTeil M MO-
HOrpa¢uil Ha PyCCKOM A3bIKE ITOYTH HET PaboT, MOCBALIEHHBIX TYPELKOMY
aIMIHJCTPATMBHOMY JIOKTPMHA/IbHOMY IOHVMAHUIO KaTeTOpUM «MYHMIIN-
namTeT». AHamu3 6a3 JaHHBIX HAyYHOU 9/IeKTpOoHHOM 6ubmorexn Elibrary.
ru u1 Poccnmitckoit rocyapcTBeHHOI 0M0/IMOTeKY TO3BO/INII BBISIBUTD YeThIpe
paboTsl Ha pycckoM A3biKe [Ymopos J1.B., 2022]; [Turosa T.I1., 2002]; [Mnu-
Hubaesa E.J1., 2014]; [Bynarosa A.III., 1994] u ofgHy paboTy TypewKoro aBTo-
pa [Ziyaoglu R., 1971]. PaccMaTpuBaeMblil HaMy IIpeAMeT VICC/IEAOBAHNS He
XapaKTepusyeTcs B paboTax Ha3BaHHBIX aBTOPOB.

Bo-BTOpBIX, Majiasi U3y4eHHOCTD IIpeIMeTa B POCCUIICKOI JOKTPUHE IIpe-
IATCTBYeT CPAaBHUTETbHOMY aHA/INM3y KaTeTOpMa/JbHOIO alIapara 3aKOHO-
JaTeNbCTB ABYX cTpaH — Poccyum u Typumu, a 3Ha4uUT, ¥ He ITO3BOJIACT VC-
CJIEIOBATD OIIBIT CTAHOBJICHNS M Pa3BUTIS MECTHOTO yIIpaBieHus B Typrun,
CpaBHUBATh OpraHM3AIVIOHHbIE MOJ/IN, IPABOBbIE, TEPPUTOPUAIBHBIE U
9KOHOMIYECKVe OCHOBBI MECTHOTO CAaMOYIIpaBjIeHNA (yIpaBieHns) C APyIn-
My cTpaHaMu. [103TOMY XapakTepycTiKa MeCTHOTO YIIpaBlIeHNs Typenkoi
Pecniybnukm KpaitHe pefiKo MPUCYTCTBYET B OTEYeCTBEHHOI IUTEpaType 110
MYHUIAIIAIBHOMY" W/IM KOHCTUTYIIIOHHOMY IIpaBy”.

3HaKOMCTBO C OCOOEHHOCTSIMM IIPAaBOBOTO PETYIVPOBAHMS MECTHOTO
ynpasienys Typiyy I03BOJIseT YTBeP>KAaTh, 4YTO IIPaBOBasi OCHOBA MECTHOTO
YIIpaBJIeHVsI B TOPOJIaX PETyIMPYeTCs aiMIHUCTPATUBHBIM IPAaBOM. Bbiio ObI
JIOTMYHO BK/TIOYAaTh COOTBETCTBYIOIIYIO TeMY B POCCUIICKME YIeOHUKN aiMU-
HICTPATVBHOTO IIpaBa B KayecTBe 3apybexHoro ombita. Ho 1 B 9T0M OTHO-
IIeHNY aHAM3 Y4eOHOU JUTepaTyphl /IeKTPOHHO-OMOMMOTEYHON CUCTEMBI
[PRsmart (Komnekuust uspgarensctsa «CraTyT»), 9/M€KTPOHHO-OMOIMOTEIHOI
cucremsl «IIpocriekt» 1 06pasoBarenpHoit m1atdopmel «lOpaiiT» mokasan oT-
CYTCTBHUE MHTepeca K 9Toii TeMe. HeoOXomMOCTb BOCIIONHUTD TOT IPo6ern
ABWIACh IIOCBIIOM B BBIOOPE TEMBI CTaTh) VI @PTYMEHTHUPYET €€ aKTYaIbHOCTb.

Ha nporsxennn XX-XXI BB. Typeuxas Pecrybmika TpyDKAbI HpUHM-
Majia 3aKOHBI, PeryIMpyollye OCHOBBI MECTHOTO YIIPaBJIeHMS B TOPOfaX.
[TepBbIii MyHUIIMIIABHBIN 3aKOH ObUI mpuHAT B 1930 r. (manmee — 3axkoH

* Biiyiiksehir belediyesi kanunu : Kanun Ne 5216. Kabul Tarihi: 10.07.2004 // Resmi Gazete.
2004 Say1 25531. Available at: URL: https://www.adana.bel.tr/tr/mevzuat (zaTa obpaiienus:
01.03.2023).

* Cwm., Hamp.: KoBanenko H.E. MectHOe camoympasieHne Kak popma gemoxparuu. CII6.,
2008.

* Koncrurynmonsoe npaso: nop pen. A.J. Kasannuka, A.H. KoctiokoBa. M., 2016. T. 1.
397 c.; KoHCTUTYIIMOHHOE ITPaBo 3apyOeXKHbIX cTpaH mof ped. A.B. Vrmuna. M., 2023. 426 c.
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Ne 1580)¢. ITocne mopmmucannsa Typumeit EBpormeiickoit XapTum MecTHOTO
camoymnpasyeHus B 1988 r. u ee patu¢uxanum B 1992 r’, a Taioke B paMKax
PeCTPYKTYpU3aLuy TOCYJAPCTBEHHOrO ympasieHus B 2004 I. ObUI IIPUHAT
MyHyuynanpHbI 3aKoH Ne 52728, 3akoH ObUT HallpaB/leH Ha TpoBepKy B KoH-
cTUTyUMOHHbIN cyfi Typuym. Pemennem Cyza ot 18 auBapsa 2005 1. Ne 2004/118
3aKOH ObUI OTMEHEH B CUJIy HapYIIeHnii cT. 2, 11, 88 m 148 KOHCTI/ITyuI/H/{9. Ero
oTMeHa otpeboBaa paspabotku u mpuHATHA B 2005 . HOBOro MyHuImmamb-
HOTO 3aKOHa (fanee — 3akoH Ne 5393)!°, nelicTBYIOIEro U CETOHA.

B naHHOII cTaThe COMEP>KUTCS aHaMU3 6a30BBIX IPUSHAKOB MYHMIIMIIA/IN -
TeTa IIepBOr0 YPOBHSA, YCTAHOBJIEHHBIX 3aKOHOAaTeneM Typriymy B Ipopub-
HbIX 3aKOoHax Ne 1580 m Ne 5393, — 3T0: rOpoficKass MECTHOCTb U TEPPUTO-
p¥s TOPOJiA, CTATYC MYOIMYHOTO I0PUANYIECKOTrO INIIA, AAMUHUCTPATUBHASA
1 GpMHAHCOBAsA ABTOHOMMSI MYHUIIMIIAIATETA, aMIHICTPATUBHAS OlleKa KaK
3JIEMEHT JIeL|eHTPaIN3aLMM YIIPABIEHNA B CUCTEME UCIIO/THUTETbHOM B/IACTYI
cTpanbl. OcOOeHHOCTY MMOHVMAHVA MYHUIIUITAINTETA aKTYBHO UCCIENYI0T-
csl M OOCYXK/JAIOTCS B TYPELKOi afjMHMCTPATVBHON JOKTpUHE. ba3zoBpIMu
paboTamMy IO 9TOV TeMaTuMKe CTany MOHOrpaduy IO afMUHMUCTPATUBHO-
My IIpaBy, afIMMHUCTPATUBHON omeke u ¢uHaHCcOBOMYy mpaBy [Kaya T.P,
Pekkiigliksen §., 2019]; [Karahanogullar1 O., 2021]; [Giinday M., 2011];
[Mogol T., Taraktas A., Cakir T., Varcan N., 2019].

1. MyHuuunanuTeT — 3TO ropop,

B aHanusupyeMbIX 3aKOHAaX 3aKOHOJIaTeNb II0-Pa3HOMY IIOHMMAET CYII-
HOCTb MyHMIuIanureTa (ropopa). Ilepoe ompeneneHne HMOHATHA TOPOX-
ckoit MmectHocTu B Typrum pgatupyerca 1924 1. u copepxxurcsa B CenbckoM
3akoHe Ne 442" (manmee — 3aKoH O cefie), eiiCTBYIOIIEM U CETOfIHA.

¢ Belediye kanunu : Kanun Ne 1580. Kabul tarihi: 03.04.1930 // Resmi Gazete. 1930. Sayi
1471. Available at: URL: https://resmigazete.gov.tr/arsiv/1471.pdf (zara o6pamjenns: 11.04.2023)

7 European Charter of Local Self-Government (ETS No. 122) / Council of Europe Portal.
Available at: URL: https://www.coe.int/en/web/conventions/full-list?module=signatures-by-
treaty&treatynum=122 (mara obpauenus: 01.03.2023)

¢ Belediye kanunu : Kanun Ne 5272. Kabul tarihi: 07.12.2004 // Resmi Gazete. 2004.
Available at: URL: https://www.memurlar.net/haber/13792/5272-sayili-belediye-kanununun-
tam-metni.html (zata o6pamenns: 11.04.2023)

° Anayasa Mahkemesi Karar1. Anayasa Mahkemesi Bagkanligindan. Esas Sayisi: 2004/118.
Karar Sayist: 2005/8. Karar Giinii: 18.01.2005. Available at: URL: https://www.resmigazete.gov.
tr/eskiler/2005/04/20050413-15.htm (mata o6pamenus: 11.04.2023)

12 Belediye kanunu : Kanun Ne 5393. Kabul Tarihi: 03.07.2005 // Resmi Gazete. 2005. Say:
25874. Available at: URL: https://mevzuat.gov.tr/mevzuatmetin/1.5.5393.pdf (zata o6parue-
Hus: 01.03.2023)

" Koy kanunu: Kanun Ne 442. Kabul Tarihi: 18.03.1924 // Resmi Gazete. 1924. Say1: 68. Available
at: https://www.mevzuat.gov.tr/MevzuatMetin/1.3.442.pdf (gara obpamennst: 11.04.2023)
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IlepBbIM KpuTEpUEM BBIEIEHNA TOPOACKON YEPThI ABJAETCA IPUHIAIL
HaceneHHOCTH. [lo cT. 1 3aKoHa O ceyle ropofaMy MOI/IM OBITh Hace/eHHbIe
IIYHKTBI ¢ HacesleHneM oT 2 1o 20 TbIC. yenoBeK (Hebonbiuye ropoga — ka-
saba) 1 HacelleHHbIe IYHKTBI, B KOTOPBIX 3aperucTpupoBaHo 6omee 20 ThIC.
yenoBek (sehir). Topogamm ABNAIOTCA ¥ afMMHUCTPATUBHBIE MTOCENTKOBBIE,
paitoHHBIe ¥ 00/1aCTHDBIE LEHTPBI C MYHUIIMIIA/IIbHON OpraHm3anueil. 3aKoH
Ne1580 He copepyKa MOHATNA TOPOAA U €0 BUAOB MCXOMA U3 YMC/IEHHOCTU
HacerneHnsA. Ero crarbs 2 06s3bIBaa cO3[aBaThb MYHUIVIIQIATETDL B LIeH-
TPa/IbHBIX TOPOZIaX M aIMVHUCTPATUBHBIX LIEHTPaX IPOBUHLNI, He3aBUCHU-
MO OT YMCTIEHHOCTY X HacCeNeHM), a TAK)Ke B HACEIEHHBIX ITyHKTaX C Hacesle-
HyeM Ooriee 2 ThIC. YeTIOBEK.

BTopbIM KpuTepueM BbIfIe/IEHIA TOPOACKON YepThI ABJIAeTCA IPYHIIL TEP-
pUTOpMaNbHOrO Havasna. IlepBoHayanbHO, T.e. BO MpUHATUA 3akoHa Ne1580
HpoLefypa U MpaBIIa ONPee/IeHNA eCTeCTBEHHDIX IPAHNI] JepEeBEHDb I TOPO-
JIOB PeryMpOBaINCh 3aKOHOM O cere. 3akoH Ne1580 ycTaHoBII TpeOOBaHNA K
OIIpeJeTIEHNIO U 3aKPEIIEHNIO IPOCTPaHCTBEHHBIX IIPEJEeIOB TOPOJOB.

ITo ct. 4 3akoHa Nel580 pgenuMmuTanyA TpaHUL MYHMIUIIATUTETA OCY-
IeCTB/IANACh CIeAYIoMUM obpasoM: «a) Bce 1oss, BUHOTpAaZHUKY, Cafbl,
JIyTa, MacTOUINA, ONMBKOBBIE POILY, XKeTy/ieBble POIY, KOIY, macTouma un
T.JI., KOTOpbIE€ paHee CUMTANNCh MPUHAIJIEKALMMA TOPOY, JO/DKHBI OCTa-
BaTbCs B €T0 IpaHMIAX; b) ec/u rpaHuIly ropofia HeBO3MOXXHO YCTAHOBUTD
IO Py4bsM, XOJIMaM, JOPOTaM VIV APYTMM HEU3MEHHBIM 00O3HAaUeHHBIM
MeCTaM, OHa JO/DKHa OBITb IOKa3aHa IyTeM YCTaHOBKM OOJNBIINX KaMHell;
C) MMYILECTBO U 3eMJIsI HEKOTOPBIX >KUTeJIeN TOpofia, HaXO/ALIMecs: Ha Tep-
PUTOPUY JIPYTOTO CeJla VIV TOPOJA, JO/DKHBI OBITh ITOKa3aHbl B IpaHMIIAX
rOpofia WIN CeJla, Iie HaXOMATCA 3TO MMYIECTBO U 3€MJIA, a He B IPAaHUIAX
ropopa, B KOTOPOM OHY HaxofATcs; d) MpaBo Ha MCIIONIb30BAHME IYTOB, I1ACT-
OMII ¥ poLl, MICTOYHNMKOB U XOJIMOB, KOTOpBIE B IIPOIIIOM VICIIOTb30BA/INICh
COBMECTHO Hace/lIeH/eM MYHMIMIIAIUTETA, COXPAHAETCA 32 COOTBETCTBYIO-
MMM JIMIIAaMI B COOTBETCTBMM C 0ObrdassMu. Takum 06pasoM, B MeXXeBOM
TOKYMEHTE JIe/TA€TCA OTMETKA O TAKMX MeCTaX B IPAaHMIIAX MYHUIIMIIA/INTETA,
I7ie pyTue ML MMEIOT IIPaBO UX MCIIO/Ib30BaThy.

B Typenikom 3akoHOfaTeNbCTBE TPAHMIbI MYHULIUIIA/IUTETOB TIOHMMAIOT-
Cs He KaK CTaTMYHas «IMHUA M IPOXOoAsAllas II0 Hell IIOBEePXHOCTb», a KaK
¢$UKCHpOBaHHAA TePPUTOPUA, HA KOTOPYI0 PacIpOCTpaHAeTCA IPaBOCyOb-
eKTHOCTb IyO/IMYHOro ropuandeckoro auuna. ITo cr. 14 3akona Ne5393 06s-
3aHHOCTH, IIOJIHOMOYMA ¥ OTBETCTBEHHOCTb MYHMIUIIAJINTETA YCTaHABIIN-
BAIOTCA B IIpefieax ero repputopun. 1o pemenno MyHNINIIATbBHOTO COBETA
OKa3aHJe MYHMIMIIA/JBHBIX YCIYT MOXeT OBITh PacIpOCTPaHEHO Ha COCeN-
HIUe palioHbl. B 3akoHe MyHMIMIIATbHBIE MOTHOMOYMA ONPENENAITCA «B
TPaHMLIAX MyHUIUIIAJIUTETA X COCEJHETO pailoHa».
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PasmbiBanMe TeppUTOPMATbHO-aMUHUCTPATUBHBIX TPAHNUL] MYHUIMIIA-
JINTETOB OOBACHAETCA HE CTONBKO reorpaduuecKuMy IpUINHAMY, CKOJIBKO
HEeOoOXO/[MMOCTBIO BMEIIATe/NTbCTBA L[EHTPATbHON AAMUHNMCTPALVN B IIPO-
necc my6mmaHbIx ycryr [Karahanogullar: O., 2021: 62]. Hanpumep, 1o cT. 75
3akoHa Ne5393 MyHMIMIIAUTET B COOTBETCTBUM C COITAILEHNEM, KOTOPOe
JIOJDKHO OBITH 3aK/TI0YEHO MYHUIMIIA/IbHBIM COBETOM II0 BOIIPOCAM, BXOJ-
VM B cepy ero o0A3aHHOCTEN ¥ OTBETCTBEHHOCTH, MOXKET BBIIIOTHATD
CTPOMTENIbHBIE, SKCIUTyaTallVIOHHbIe, PEMOHTHBIE ¥ TPaHCIIOPTHBIE pabo-
Thl MECTHBIX aJJMUHUCTPALUIl CeNl, BXOAAIMX B MyHUIIMIIATUTET, U JPYTUX
OOILIeCTBEHHBIX YUPEX/ICHNII U OpraHM3aLMil Ha TUIATHO WM OeCIIaTHO
OCHOBE VIV OCYLIECTB/IATb COBMECTHOE OOCTY>KMBaHIe I IIepefjaBaTh He06-
XOZIMMBIE /I 9TOTO pecypchl. Kpome Toro, MyHUIIMIIaIMTET MOXKET YIOBJIET-
BOPATH IIOTPEOHOCTI B HATYypa/NbHON pOpMe ¥ BpeMEHHO IlepefiaBaTh IpH-
HaJIJIeXalyie MECTHBIM aJMUHUCTPALMAM U LEHTPaNbHO aMUHUCTPALIAN
TPAHCIIOPTHBIE CPEICTBA U MEPCOHAN /I BBIIIOTHEHUA OCHOBHBIX 00sA3aH-
HOCTEN U YCIIYT.

B onpenenenum roposickoit MeCTHOCTH B TypLun cylecTByeT HesICHOCTb.
B 9acTtHOCTHM, MHOTHE ITOCE/TEHNA, OIIPENENAeMbIE 10 CUX KaK TOPOJCKIE, IMe-
I0T CEeNIbCKME XapAKTePUCTUKI; MHOTME HaceJIeHHbIe ITYHKTBI, OIIpefie/isieMble
KaK Ce/IbCKIE, MOTYT MMETh TOPOJICKMe XapakTepucTuku. fOr crpansr — Ty-
PUCTHMYECKIe PETMOHbI Ha II0OepeXbe — SBJIAITCS SPKUM IIPUMEPOM 3TOTO
[Yologlu A., Zorlu E, 2020: 152].

B XX-XXI BB. B TypenKoi JOKTpMHE C/IOKU/IOCh HECKOIBKO TOAXOM0B K
IIOHMMAaHUIO TOpOfa. Bo-nepBhIX, IOHATHE TOPO/ia OCHOBAHO Ha KPUTEPUM
YJC/IEHHOCTHU XXUTerell, mopor Koropoit (5.000 uesioBeK) ycTaHaBIMBAETCS
3aKOHOfIaTeNnbHO. Hacenennble yHKTHI C yCTaHOBIEHHON YMC/IEHHOCTDIO Ha-
Ce/lleHNsA Ha3bIBAIOTCA TOPOJAMM, a ITYHKTBI C YMC/IEHHOCTBIO HACENIEHNS Me-
Hee 5TOro ypoBHsa-epeBHamu [Gokyurt E, Kindap A., Sar1 V.1, 2015: 3]. TTo
HeiicTByIoeMy 3aKOHY YMC/IEHHOCTD HacenleHuA B 5.000 4e0BeK O3BOIAET
HaJIe/INTh HACEeNIEHHBI ITYHKT CTAaTyCOM MYHMLIMIIATUTETa-TOPOJa.

Bo-BTOpBIX, IOHATHE TOpOJAa OCHOBAaHO Ha KPUTEPUAX aJMMUHMICTpA-
TUBHOJ I'PaHMUIbI U CTaTyca. B paMKax 3TOro mopxopa HaceleHHBI IYHKT,
0003HAYECHHBIII B 3aKOHOJATE/IbCTBE B IIpefie/lax MYHUIUITATbHBIX TPAHMUII,
ompepenAeTcs Kak ropop'?. HaceseHHbI ITyHKT, He OIlpefie/IeHHbII KaK TaKo-

2 C mpuHATHEM B MioHe 1984 I. «3aKoHa 0 BHECEHUV U3MEHEHMIT ¥ TpUHATIH JJeKpeTHOTo
3aKOHa 00 YIIpaB/IeHN) CTOMMYHBIMM MYHULIMIIAINTETaMI» B CTPaHe IIOABUIICS HOBBIIT BIJ
MYHUIMITbHOTO 00pa3oBaHmsa — CTOMMYHbIN MyHnmnanntet. Biylik Sehir Belediyelerinin
Yonetimi Hakkinda Kanun Hilkmiinde Kararnamenin Degistirilerek Kabulti Hakkinda
Kanun : Kanun Ne 3030. Kabul Tarihi: 27.06.1984 // Resmi Gazete. 1984. Say1: 18453. Available
at: URL: https://www5.tbmm.gov.tr/tutanaklar/ KANUNLAR_KARARLAR/kanuntbmmc067/
kanuntbmmc067/kanuntbmmc06703030.pdf (zata obparenns: 11.04.2023)
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BOI1, mpusHaetcs aepesHell [Keles R., 1961: 17]. 9ToT mopxop yperyimpoBaH
cT. 4 3akoHa Ne 5393. MyHMUMITaIUTEThI HE MOTYT OBITh CO3JJaHbI B Oacceii-
HaX NUTbEBON BOJbI, 3alI0BEJHUKAX U APYTUX OXPaHAEMbIX 30HAX, a TAKXe
B HACE/IEHHBIX IYHKTAX, 3aCTPOEHHbIE TEPPUTOPUM KOTOPBIX HAXOJATCA
6moke 5.000 MeTPOB K TpaHMIIAM CO3/JaHHOTO MyHUIMIanuTera. YTo05! fe-
PEBHM VIV 9acCTH JilepeBeHb 0OBEeAMHIIINCD U CO3[a/Ii MYHUIIUIIAINTET, UX
3aCTPOEHHbIE TEPPUTOPUM JO/DKHBI HaXOAMUTHCA HA PAcCTOSHUU He Ooree
5.000 MeTPOB OT 3aCTPOEHHON TEPPUTOPUMN HACETIEHHOTO IYHKTa, KOTOPbIN
OyzieT ompefie/ieH B KauecTBe LIeHTpa.

B-TpeTbux, IOHATHE TOPOJjAa OCHOBAHO HA 9KOHOMMYECKUX KPUTEPUAX U
cocraBe HaceneHusA. COITIACHO 9TOMY IIOAXOJY, YTOObI HaceJIeHHbI IyHKT
MOT' Ha3bIBaThCsl TOPOJIOM, Hace/leHNe B HeM JO/DKHO ObITb MHOTOYMCIIEH-
HBIM. JHa4MTe/IbHasi YacThb HAce/IeHMsI JJO/DKHA OBITh 3aHATA B HECENIbCKO-
XO035JICTBEHHOI JIeATeIbHOCTM, I KUTE/N SO/DKHBI OBITh 3aBUCUMBI APYT OT
IpyTa B IJ1aHe pabOThI B CWJIY pasfie/ieHus Tpyfa. B He ropopckux mocenenn-
AX OONBIIMHCTBO HACETEHN SAB/IAETCS CAMO3AHATBIM B CebCKOXO3AVICTBEH-
HOM CEKTOpe.

B-ueTBepThIX, HOHATIE TOPOJA OCHOBAHO HA COLMONIOTMYECKIX KPUTEPU-
AX. ITO — YUCIEHHOCTD U ITIOTHOCTD HACENIEHN, pas/ie/ieHne TPyAa, CIelu-
anm3anys u nnele xapaktepuctuku [Keles R., 2006: 109].

OtMeTuM, 4TO HbIHE BCe Iepeulc/IeHHble KpUTepu ONpefieIeH s Topofia
yunTbiBaloTcs B HalMoHanmpHOI cTpaTerny permoHanbHOro passurusa Typ-
', B Metopmax cbopa gaHHBIX VIHCTMTYTA CTaTMCTNKM Typumm B OCHOB-
HOM ucnonbsyeT kputepuit 20.000 >xureneit'* mpu ycTaHOBIEHUM pasINdML
MEX/JTy CETbCKOI M TOPOJICKOI MECTHOCTBI0. KpoMe Toro, B KauecTBe I0Ka3a-
TeJIel, ICIIOIb3YeMBIX VIHCTUTYTOM CTaTUCTUKY IIPU ONpefie/IeHUI TOPOJOB,
NPUMEHSIIOTCS TaKue MHAMKATOPHI, KaK «ropofi» (Hacenenne 20.001 yemoBek
u 6oree), «IeHTp ropofa» (oIpeneneHHas TEPPUTOPYS TOPOLA) U «KPYIITHBIN
TOPOJZICKOVI pPaiioH» (TeppUTOpPMUsI, PACIONOKEHHAas] B HEIOCPEICTBEHHO
6/1M30CTH OT LieHTpa ropoja 1 obpasymomias yHKINOHAIBHYIO TOPOACKYIO
teppuropuio) [Gokyurt E, Kindap A, Sar1 V., 2015: 18].

Ecnu o 3akony Ne1580 MyHMIIMITATMTETOM CUMUTANIOCh TOCYAAPCTBEHHOE
obpasoBaHue, IpeHa3HaYeHHOE OPTaHM30BBIBATb U YJOBIETBOPATD 001IIVIe

132023 yili Cumhurbagkanligi yillik program. S. 306-331. Available at: URL: https://www.
sbb.gov.tr/wp-content/uploads/2022/11/2023-Yili-Cumhurbaskanligi- Yillik-Programi.pdf
(mara obparmens: 11.04.2023)

4 JTo HOst6pst 2012 . B 3aKOHOAATEIbCTBE OBUI yeTaHOBIEH Kputepuit B 50 000 denoBex.
C HOs0pA 2012 I. YMCIEHHOCTD 3aPeTUCTPUPOBAHHOTO HaceeHMs coKpaleHa go 20 000 de-
nosek. On {ig ilde bityliksehir belediyesi ve yirmi alti ilge kurulmasi ile bazi kanun ve kanun
hitkmiinde kararnamelerde degisiklik yapilmasina dair kanun : Kanun Ne 6360. Kabul Tarihi:
12.11.2012 // Resmi Gazete. 2012. Say1: 28489. Available at: URL: https://www.resmigazete.gov.
tr/eskiler/2012/12/20121206-1.htm (mara obpamenus: 11.04.2023)
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Y TPXAAHCKMe NOTPeOHOCTY MYHMUIMIIAINTETA Y €T0 >KUTeNell, TO 3aKoH
Ne5393 wmcnonbsyeT mHOe ompeneneHue. 1log MyHMIUIIAJIMTETOM ITOHMMA-
eTCsl TOCYAPCTBEHHOE I0PUINIeCKOe JINIIO0 C AAMUHUCTPATUBHOM 1 pUHAH-
COBOJI aBTOHOMMEI, CO3[JaHHOE JJIS YOBIETBOPEHVSI MECTHBIX OOIIMX IO-
TpeOHOCTeN XITeJell TOPOfa; OpraH, IPUHUMAIONINI pelleHNs, N30MpaeTcs
JKUTENAMMU.

OpHMM U3 MPU3HAKOB MYHUIMIIA/MUTETA B 00OMX CTy4yasX Ha3bIBaeTCs
rOCYIZApCTBEHHBINI XapaKTep oOpasoBaHusA. Takoe IOHMMaHME MOTHOCTHIO
COOTBETCTBYET YHUTAPHOMY TEPPUTOPUANIBHOMY YCTPOJMCTBY rOCY/JapCcTBa, a
taroke 1. 1 cT. 127 Koncruryunn Typerkoit Pecniybnuku®.

2. MyHnumnanuteT — nyo6siM4HOE 1opnanyeckoe muo

CyliecTBeHHBINI IPU3HAK MYHMLMIAINTETa KaK IyOINYHO-IIPABOBOTO
006pa3oBaHNA - €To CTATYC TOCYAPCTBEHHOTO opuandeckoro mmua. Karero-
pYA «IOPUAMYECKOE TNI0» B TYPELIKOI ¥ POCCUIICKON JOKTPUHE 1 3aKOHOMA-
TeNbCTBE VIMeeT pa3mnuns. He mpeTeH/iys Ha BCECTOPOHHOCTD Y IIO/THOTY Xa-
PaKTEPUCTUKY IIPAaBOBOTO PETYIVPOBAHVA M HOKTPUHAIBHOIO ITIOHVMAHUA
IOpUIMYecKoro auua B Typumu, aBTOp CTaTbyl HAXOAUT HY>KHBIM BBLABUTH
HEKOTOpbIE €T0 CYIleCTBeHHbIe IPU3HAKIL

IOpupnyeckme muia — coobuiecTBa MHAMBUAYYMOB M MIMYIIECTBA, KOTO-
pble 00BEANHAIOTCS I O01IIell U OCTOSHHO 1€/, HO MMEIOT CaMOCTOs-
TelbHOE 1 He3aBJMCUMOe CYIeCTBOBaHMe, He CBA3aHHOE C COCTAB/IAILIMMMU
UX cOOOIIecTBa JIIOABMM U VIMYILIECTBOM. 3aKOH IIPM3HAET IOPUANYECKOe
JIMIO B Ka4eCTBE CAMOCTOATE/IbHOIO CyOBEeKTa 1 IOMYCKaeT Ha/lM4uue Y HeTo
Bomm. IOpuanyeckoe Mo BbIpa)kaeT BOJIIO 4epe3 CBOM YIIOTHOMOYEHHbIE
OpTaHbI ¥ MOXKET UMeTb IpaBa 1 00s13aHHOCTU. OHO BIIpaBe IIOIb30BATbCS
BCEMU BMJJAMM IIPaB JIMYHOCTY, KaK ¥ QU3MYeCcKye JNIA, 33 VICKITI0YeHIEM
JIMYHBIX TIPaB, XapaKTepPHBIX IA denoBeka. IOpupmdeckue mmua pensaTcs
Ha I0pMAMYecKie MIja 9acTHOro u mybnmaHoro npasa [Akyilmaz B., Sezgi-
ner M., Kaya C., 2023: 10]; [Aydin D., 2017: 99].

IOpuayaecke muia TyomMyHOro MpaBa — OPUANYECKNe JNIIA, CO3aH-
Hble B COOTBETCTBUY C HOPMaMM IyO/IMYHOTO IIpaBa U JeCTBYIOLINE B paM-
KaX 3TUX HOPM.

ITepBoe oT/IM4Me MeX Ty IOPUAMYECKIMI INIIAMY ITy OJITYHOTO U YaCTHOTO
IIpaBa COCTOUT B IIPaBOBOJI OCHOBE, PETY/IMPYIOLIeil HOPAJOK UX CO3IaHMA.
IOpupnyeckme muma my6IMYHOroO IMpaBa CO3MAIOTCA B CYITY IPsAMOTO yKasa-
HyA Korcturynum win sakona. B KoncTurynun yperymmposaHsl co3ganue u
(GYHKIVOHMPOBaHME CIEAYONNX TyOINYHBIX I0PUANYECKUX NI MECTHBIX

'* Tiirkiye Cumhuriyeti Anayasasi.
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agMuHycTpaumit (cT. 127), rocygapCcTBEHHBIX CIYXXO M TOCYyZapCTBEHHBIX
9KOHOMIYECKUX mnpegnpuAtuii (ct. 128), nmpodeccroHanbHBIX OpraHu3a-
it (ct. 135), yanBepcuteTos (cT. 130), Boiciero yupesxpenns KynabTypbl,
A3bIKa U UCTOpUN ATaTIOPKa, COCTOAIIETO U3 MCCIENOBATEIbCKOTO LIeHTPa,
VHCcTUTyTa TypenKoro A3bIKa, Typerkoro ncTopndeckoro oIecTsa 1 Kyib-
TypHOro eHTpa Aratiopka (c1. 134). ITo ct. 123 Koncturyuym Typenxkoit Pe-
CIy6/IMKM COo3/jaHe TYOIMIHOTO IPUANYECKOTO /IMIA BO3MOXKHO B CUITY 3a-
KOHa M/IY a]MUHUCTPATUBHOTO aKTa, IPMHMMAEMOTO BO MCIIO/IHEHNE 3aKOHA
YIIOTHOMOYEHHBIM OpPTaHOM MM HO/DKHOCTHBIM MMLIOM (HAaIpyuMep, YKa3oM
[Tpesupenra) [Caglayan R., 2016: 382]; [Gozler K., Kaplan G., 2019: 95].

B coorBerctBum ¢ mpasoBoii nosunueit Koncturynuonnoro Cypa Ty-
peukoit PeciyOnukm, BpIpa>keHHON B ero pemreHuu ot 11 mions 2020 r.
Ne 2020/27, ecnu co3paHye MyOIMYHOTO I0PUANYECKOTO JINIIA IPEAYCMOTpe-
HO B IIOPARKE IPUHATUA 3aKOHA, [Ipe3nieHT He BIIpaBe NPMHUMATD yKa3 UIn
OPYrOi a]MUHICTPATUBHBIN IIPABOBOI aKT O €r0 CO3AHNN, IIOCKOIBKY 3TO
NpOTUBOpeYnT MyHKTY 1 ctarby 123 Koncturymum'®.

YnpasgHeHMe OPUAMYECKMX /AL, MYOIMYHOTO IpaBa BO3MOXKHO B CO-
OTBETCTBUM C BHECEHMEM M3MeHeHMil B KoHCTUTyumioo, iy NnpusHaHuEM
YTPaTUBIINM CUTY 3aKOHA, KOTOPbIM OHM CO3/IaBa/ICh, VIV OTMEHO ajMI-
HMCTPATUBHOTO aKkTa 06 ux cospanuu. IOpuandeckye muila 4acTHOTO IIpaBa
CO3JIAI0TCA 110 CBOOOTHOMY BOJIEU3bsABIEHNIO (PV3MYUECKIX JINIL M TIPeKpallia-
I0TCA I10 UX BOJIE.

[l my6/MMYHOro 0PUAMYECKOTO /NI IPeJyCMOTPEH 0COOBIN MOPA/IOK
perucTpayunu. B TypelKoM aJIMMHUCTPATUBHOM IIpaBe NPUMEHAIOTCA He-
CKOJIBKO CUCTeM: pa3pelnTenbHas (TakKe Ha3blBaeMas JIVIEH3VOHHOM VN
KOHIIECCMOHHOI CHCTEeMOII), CBOOOJHAsA OpPraHM3aLMOHHAA, PeTUCTpPALUN,
yBemomenus. [ly6nudnble opuamdecKye Imia MOTyT OBITh CO3JaHbI TOJIBKO
B paMKax pas3pellNTe/IbHON CUCTEMBI. B 3TON cucTeMe IOpUANYIECKOe TULI0
CO3JIaeTCs C MOMEHTA ITOTTYYeHMsI paspelleHsl OT TOCyapcTBa U mpruobpe-
TaeT IpaBOCyOBEKTHOCTD. YacTHbIE I0pUMYecKyie TN MOTYT ObITh CO3/a-
HBI IIPY peanu3aly aJMUHUCTPATUBHbIX IIPOLIEYP OCTa/IbHBIX CUCTEM.

IOpupnyeckrMu nmuiamMu my6IMYHOTO IpaBa SIBIAIOTCSA TOCYAAPCTBEH-
HbIe a[[IMVHUCTPALIMN U TOCY/IapCTBEHHbIE YIpEXAeHNA 1 opranusanym. [1y-
O/1M4HBIe I0pUANMYECcKYe TMIA felATcsA Ha fiBa Bupa [Karaoglu S., 2018: 48];
[Ocal S. A., 2018: 65]:

rOCYJapCTBEHHbIE OpPIraHbl YIpPaBAeHUA — IOPUANYECKNE JINLA, CO3[JaH-
HbI€ ¥l OPraHM30BaHHbIE JI/I TOCYJAPCTBEHHBIX YCIYT. [ocynapcTBo ABnAeTca

' Anayasa Mahkemesi karari : Esas Sayisi: 2018/155. Karar Sayisi: 2020/27. Karar Tarihi:
11.06.2020 // Resmi Gazete. 2020. Say1: 31194. Available at: URL: https://normkararlarbilgibanka-
si.anayasa.gov.tr/Dosyalar/Kararlar/KararPDF/2020-27-nrm.pdf (fara o6paenns: 19.04.2023)
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IOPUAMYECKUM JIMIIOM, KOTOpOe 00A3yeTCs OKasblBaTb BCE BUJBI TOCYHap-
CTBEHHBIX YC/TYT Ha BCeJ TepPUTOPUY CTPaHbL. [IpOBMHIVIN, MYHNIIUITA/INATe-
THI 11 IePEBHU He 00/TalaloT CaMOCTOATEIbHOI IIPaBOCYObeKTHOCTDIO. B Hyx
CO3[IAI0TCA TOCY[APCTBEHHbIE M MECTHBbIEe aJMMHUCTpALuy (CIeIyanbHas
IpPOBMHIMAbHASA ANMUHNMCTPALVA, MYHUIVIIAINTET, NEPeBH:A), HaJe/leH-
HbIE CTaTyCOM ITyO/IMYHOTO I0OPUANIECKOTO JINLIA;

TOCY/JapCTBEHHBIE YUPEX/EHNA — OPraHM3aLyM OOLIeCTBEHHOTO 00CTy K-
BaHNA, MMEIOIIMe CTaTyc Iopugdeckoro mmifa. [IpuMepamn Takyx my61maHbIX
IOPUANYECKNX JIUI] B TYPELKOM 3aKOHOJATebCTBE AB/IAIOTCA KOMMEpPUYeCKye
OpraHMs3aLuy, YHUBEPCUTETbI, Kopropamms Typenkoro paamuo u TeleBUAeHN
(TRT)Y, VincTnTyT rocypgapcTBenHoro ynpasnenusa Typuun n bmoxaero Boc-
toka (TODAIE), Akagemus nayk (TUBA)', Hayuno-uccnenosarenbckuii Coser
Typumu (TUBITAK)" [Atay E., 2009: 350]; [Giinday M., 2011: 533].

TocymapcTBO AB/IACTCA KPYIHENIINM ITyOIYHBIM 0PUANYECKIM TUILOM.
C TOYKM 3peHNA aMVHICTPATUBHOTO IIpaBa FOCYIapCTBEHHOE IOPUIYECKOe
JINI0 Ha3bIBAETCS «II€HTPAIbHON aJMUHICTpPALMel» VI «00Iel aiMIuHM-
cTpanyeit». [ocygapcTBo opraHn3oBaHo Ha CTOMMYHOM ypoBHe (IIpesupaeHT,
npeMbep-MMHUCTP, COBET MMHUCTPOB, MUHMCTEPCTBA), IIPOBUHIIATBHOM
(IpOBMHINA, palioH, TOPOX) YPOBHAX ¥ B HEKOTOPBIX adPumMpoBaHHBIX C
HMM opraHusanyAx (ImaBHoe ynpasieHne 6esomacHocTH, [lTaBHOe yripaBiie-
HIle 3eMe/IbHON PerncTpanumu u Kagactpa, [Ipesuanym no gemam penrurun).
Bce BMecTe OHU COCTABJIAIT eUHOe I0PUANYECcKoe INI0. DTU OpTaHbl OCY-
IeCTBJIAIOT C/IETIKY U AeICTBMA OT MMEHU FOCYAapCTBEHHOTO I0PUANYIECKOTO
JIMIA B COOTBETCTBYIOMINX cepax eATe/IbHOCTIL.

Bropoe cymecTBeHHOe pasmnuue IMyOINYHBIX M YAaCTHBIX IOPUANYECKNX
NI, 3aK/TI0YaeTCA B UX IpefHasHadeHuN. [ly6mraHble opuadecKue numa
CO3/IAI0TCSA /IS OCYIIeCTBICHVA ITy O/ITYHOT BJIACTU Ha OIPeJie/IeHHOI TeppH-
Topun. VIX menbio ABNAETCA peanusanysa oOIeCTBEHHBIX nHTepecoB. I0pu-
AMYecKe JINIA YaCTHOTO NpaBa He 06IafaloT BIACTHBIMYU IOTTHOMOYMAMI,
a MIOTOMY He MOTYT OCYIIeCTB/IATh OT MMEHM IOCYyJapCTBa peann3annio IIy-
6mmunpix ycrnyr [Caglayan R., 2016: 377-379]. BesycnoBHO, B OT/IN4YME OT 4aCT-
HbIX I0PUANYECKIX /NI TyO/IYHbIe I0pUANYecKie INIa BIpaBe IPYHIMATD
¥l pealnu30BbIBATh a/[MVHUCTPATUBHbIE pelleHNs B GOopMe UCIONTHUTEIbHbIX,
HOPMATUBHBIX VU VHAVBU/Ya/IbHBIX aKTOB.

TocymapcTBo GepeT Ha cebs B KadeCTBe TOCY/JapCTBEHHON YCTYTM BUJIBI
IeSATEeIbHOCTU, KOTOPBIe He MOTYT OBITh NepeaHbl YaCTHBIM IPeAIPUATIAM

17 Available at: URL: https://www.trt.net.tr (zara obpamenns: 19.04.2023)
18 Tirkiye Bilimler Akademisi.

¥ Tirkiye bilimsel ve teknolojik arastirma kurumu. Available at: URL: tubitak.gov.tr (mara
obpamenusi: 19.04.2023)
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VTN KOTOPBIX HEIOCTATOYHO [/1s1 061tecTBeHHbIX ToTpebHOCTel [ Derdiman R.,
2021: 549]. IlybnnyHo-1IpaBOBBIe 0OPAa30BaHNUA HaJeleHbI IIOTHOMOYMSMII,
OCYI[eCTB/IsIEMbIMI [IPU BBIIIOTTHEHNN HYOMMYHBIX YCIyTr. B Typeukom an-
MVHVUCTPATUBHOM IIPaBe MPUHSITO CYNTATh, YTO IIOJTHOMOYMS, KOTOPBIMM
00/1ajal0T aIMUHNUCTPATYBHBIE OPTaHbl M OpPTaHbl BIACTM B OTHOIIEHWN
BBIIIO/THEHNS IYO/IMYHBIX YCIYT, OCHOBAHbI Ha «BBICIIMX MTOTHOMOYMSIX U
HIpUBMIErNsX». [IpuBuIernu my6anIHON BIACTM — 9TO BO3MOXKHOCTU 1
CTaTyChl, HAPYILIAOI{/e PABEHCTBO CTOPOH B YaCTHOIPABOBBIX OTHOLIEHMSX
B [10/Ib3Y IIPEBOCXO/CTBA aAMIHUCTpaLyi. YToOBI OpraHusanys, cos3ganHast
Ha OCHOBAHUM YYPEQUTENbHBIX AaKTOB, CYUTAIACh MyOIMYIHO-TIPABOBBIM
obpasoBaHmeM, €il JOCTATOYHO OOMafaTh TOMBKO OFHON W3 IPUBUIETMIT
ny6mraHoit Biaactu [Sadig V., Isler 1., 2020: 724-726].

3. AopMmuHucTpaTuBHasa u pnHaHcoBas
aBTOHOMMUSI MyHULMMNanuTeTa

MyHununanuTeTsl Hafle/A0TCA IPAaBOM aMUHUCTPATUBHON M (QUHAH-
COBOJI aBTOHOMMM. B afMMHMCTpaTuMBHON AOKTpuHe Typuum aBTOHOMMIO
HAIIpsIMYIO CBSA3BIBAIOT C YHUTAPHON (OPMOI TOCYZapCTBEHHOTO afMIHMI-
CTPaTMBHO-TEPPUTOPUAIBHOIO YCTPONCTBA. YHUTApHasA TOCYZAPCTBEHHAs
cucreMa Typumm ocHOBaHa Ha IPMHIUIE HEEMVMOCTU TPEX 97T€MEHTOB —
eIVHCTBA CTPaHbI, HAL[UY, CyBEPEHNTETA, a TAK)Ke 3aKOHO/[aTe/IbHBIX, MICIION-
HUTEJIbHBIX 1 CyZleOHBIX OPTaHOB rOCyAapcTBa. [le/ieHne CTpaHbl Ha aIMUHN-
CTpaTUBHbIE YacTK (IPOBMHLIMYU U OKPYyTa) OOBACHACTCSA HEOOXOAMMOCTHIO
HOBCeHEBHOTO yrpasjeHus. CocTaBHbIE eAVHNIIbI CTPAaHbI He IMEIOT HY 3a-
KOHOJIaTe/IbHBIX, HU CY/ieOHBIX IOTHOMOYMI, KPOMe IPOCTBIX aMIHICTpPa-
TUBHBIX IIOTHOMOYMIT, IPY3HAHHBIX 3aKOHOM.

B Typuum 3akpemieH NPUHLMII eUHCTBA yIpaBleHNs. B pamkax aTo-
rO IPUHIVIIA afMVHUCTPATVIBHAS OpTaHM3aLMA AE/UTCS Ha LIEHTPAIbHYI0 U
MecTHYyI0. LleHTpa/nbHast afMUHICTPALA B CBOIO OYepelb TAKXe eJIMTCA Ha
JIBe YaCTV — CTO/IMYHYIO Vi IPOBUHIIVA/IbHYIO OpTaHM3aLIMI0; BTOPAs CUUTALT-
sl IPOJOJDKEHMEM IepBOIT Ha OCTaIbHON Tepputopuu crpanbl. HecMorps Ha
IBOJIHYIO CTPYKTYPY, LleHTpa/IbHasl aMAHICTpaLus obpasyeT eayHoe Liefoe.
CronnuHasd ¥ NPOBMHIMAIbHAS OpTaHM3aLMy VMMEIT OAMHAKOBYIO IIPaBO-
CyOBEKTHOCTD, (PUHAHCUPYIOTCA U3 OFHOTO OIO/PKETa 1 OKA3bIBAIOT OIMHAKO-
BO€ BJIVsIHIE Ha MeCTHbIe anMuHucTpanyy. OHU SIB/ISIOTCS OpraHaMy BlIacTU
JINLI, IPOXKUBAIOIVX Ha OIIPe/ie/IeHHOI TEPPUTOPUM, U CO3IAI0TCS AL YHLOB-
nerBopeHus norpebrocreit xxureneit [Ciner C., Karakaya O., 2013: 65].

MecTHbIe OpraHbl BJIACTY HAJIESIOTCS CTaTYCOM CaMOCTOSITe/IBHOTO F0PH-
AVMYECKOTOo JIMIIA ¥ MMEIOT COOCTBEHHBIN OI0f[KeT; OHM M30VpaeMBbl 1 He BXO-
IAT B CTPYKTYPY LeHTpaIbHOM agMyHUCTpanyy. CyliecTBOBaHE MECTHBIX
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AIMVHNCTpaLMii He IPOTUBOPEYNT IPVHLNITY LETOCTHOCTY afMUHUCTPA-
nym. IIpexpe Bcero MecTHbIE afMUHNICTPALMM C TOYKM 3PEHNA KaK CBOETro
CYlLIeCTBOBaHUA, TaK U AeATETbHOCTY ONPefeAITCA 3aKOHaMM, IPUMHIMae-
MBIMI LIEHTPAJIbHBIMK OpraHaMiu. bojee TOro, MeCTHbIE OpraHbl BIaCTU 00-
JIalaloT TOJIBKO aMUHMCTPATUBHBIMY IIOJTHOMOUYMSIMHA.

B agmuHMCTpaTuBHOM IpaBe Typuum rocrnofcTBYIOT ABe IPOTUBOIO-
TIOYKHBIE CHUCTEMbI a[MAHNMCTPATUBHOIO yIPABIE€HNUA — LEHTPanusanusa u
neneHTpanusanus. CauTaeTcs, 4TO 3TO coYeTaHe MOAep>KIBaeT afiMIHHI-
CTPATUBHYIO CTPYKTYPY rOCyJapCTBa.

B coorBeTcTBUM C KOHIeNUMey IeHTpanu3anuy (feleHTpannsamun),
LEeHTpa/IN3aLMA IpeAIonaraeT LeHTpali30BaHHOE BBIIIOJTHEHNE 1 OKa3aHKe
rocyfapcTBeHHbIX ycnyr. Ilop pemeHTpanmsanyeil IOHMMAETCA BBIIIOTHE-
HJle HEKOTOPBIX aJIMUHVCTPATUBHBIX YCIYT, OKa3bIBaeMbIX OOIEeCTBY He U3
TOCY[JAPCTBEHHOrO LI€HTPa M M3 OFHOTO MICTOYHMKA, & TOCYIapCTBEHHBIMU
CTPYKTYpaMU, He BXOAAIMIMMY B OPTaHM3ALMIO Y B ME€PAPXNIO LIeHTPAIbHO-
ro afMUHNUCTpUpoBaHus. [IpumeHeHne IpyHIUIA JelleHTpaau3anuy B Mac-
mrabe pernoHa Ha3bIBAETCs JIOKATBHOM JlelleHTpanu3alyeil, a pyuMeHeH1e
OPUHLNUIIA JIe[eHTPa/In3auuy B TePMUHAX OIpPee/IeHHON YC/IyTy Has3blBa-
eTcs pgeueHTpammsanyert youyr [Mogol T., Taraktas A., Cakir T., Varcan N.,
2019: 5-6].

MecTHble OpraHM3aluy JeLeHTPaNIN3aluun ABIAITCA TOCYNAPCTBEHHbI-
MU 00pa3oBaHUsAMY, HaXOMSUVMMICSA BHe IEHTPAbHONM aIMMHUCTpALUY,
T.€. TOCY[JaPCTBEHHBIM OPUANYECKUM TULOM. II0CKONBKY 3TU opranmsanumn
SBJIAIOTCS TOCY/JaPCTBEHHBIMM OOpa3oOBaHMAMMY, OHM MMEKT COOCTBEHHbIE
IIOJTHOMOYVSI, MYIIECTBO ¥ OIO[KETHI, OT/eIeHHbIe OT rocyfapcrsa. locy-
IapCTBEHHBIE TO/DKHOCTHBIE JIUIIA, paboTalolye B 9TUX OpraHM3alMsX, He
BKJIIOUEHBI B MEPAPXUIO LIeHTPATbHON a[MVHUCTPALIVIN.

B Typenkom 3aKOHOJATENbCTBE YCTAHABINBAECTCA pasfie/ieHNe Ha YPOBHUI
U BUJIBI TOCYHAPCTBEHHBIX YCIyr. Ha rocymapcTBeHHOM ypoOBHE OKasblBa-
I0TCsI YCIYTM BCeMy HaceneHMio (060pOHa CTpPaHbI, CTPOUTENBCTBO MIOTUH
Y T.IL.), Ml YCIIYTH, HeOOXOAMMbIe MECTHOMY HaCeIeHMIO.

ITo m. «a» crarbu. 14 3akoHa Ne5393 B 00s3aHHOCTM MYHMIMIIAJIATETA
BXOZIAT yCIyru B cepe ropopckoit MHGPacTpyKTypsl (30HMpPOBaHME, BO-
IoCcHab)KeHNMe M KaHaIM3auus, TPAHCIOPT); reorpaduyeckoit 1 ropoiCKoil
MH(OPMAIVOHHBIX CHCTEM; OXPAaHBI OKPY>KaIOI[ell CPEMbl ¥ 9KOIOTNYECKOTO
3IOPOBBs, YOOPKM TBEPABIX OTXO[0B; TOPOICKOTO ABVDKEHMS]; 3aXOPOHEHMI
U KIagouiy; obecriedeHus XXWIbeM; YCIYTM B 0OMacTy KYIbTYpPbI M MCKYC-
CTBa, Typu3Ma 1 cnopta. Kpome T0ro, K 0043aHHOCTAM MYHMUIIMIIA/TATETA OT-
HOCKTCA OKa3aHue YCIyT MYHMIMIIAIbHOM IONIVEl, TTI0XKapHO Opuramoii,
cmy>x6amMi aBapuITHON ITOMOIIY, CITYKOaMV CITaceHMsI, CKOPOJT MeAVIIMHCKOM
HOMOIIN 1 p. MyHMIMIIaNTeThI ¢ HaceneHyeM 6omee 100. 000 yenoBek 06:-

276



A.T. BbikoBa. MyHuumnanuTeT B TypeLKOM ripase: NoHSITUE U coaepXaHne

3aHbI OTKPBIBATh NTAHCMOHDI JI/I KEHIUH U JieTeil. [Ipyrue MyHunmmanmre-
TBI TaK)Ke BIIpaBe OTKPBIBATh TaKle ITAHCVOHBI, OLICHNB CBOE (PMHAHCOBOE
IIOJIOXKeHVIe U IIPYIOPUTETHI B cpepe YCIyT.

B cootBeTcTBMN C 1. «6» CT. 14 3akoHa Ne 5393 MyHUIMIIANTET BIIpa-
Be CTPONUTb, COJEP)KaTb U PEMOHTMPOBATH INPUHAJIEXKAIME TOCYAAPCTBY
IIKOJIbHBIE 3IaHVsI BCEX YPOBHE, IOKPBIBATh MOTPEOHOCTU BO BCEX BUJAX
VMHCTPYMEHTOB, O0OPYHZOBaHMA VM MAaTEepPUANOB; OTKPBIBATb M 9KCIUIyaTH-
poBaTb BCE€ BUJbI MEJULVMHCKUX YYPEXIEHUI; CTPOUTD, COJEPKaThb U pe-
MOHTMPOBATb XpaMbl; 00ecIieyBaTh 3AIUTY KYJIbTYPHBIX ¥ IPUPORHBIX
IIEHHOCTell, UCTOpNYecKOil (PaKTyphl U (QYHKIVIL, BXKHBIX C TOYKM 3PEHNSA
TOPOZICKOI MCTOpUM. Tak, MyHUIIMIIAIUTET BIIPABE COZIEPXKATh M PEMOHTHU-
poBaTh NepedyCHAeHHble TUIIBI 3[aHMII, a TAaK)Ke IepecTpanuBaTh Te U3 HUX,
KOTOpbIe He MOTYT ObITb COXpaHEHbI B OPUTVHATLHOM BHUJIE.

OuepenHOCTD YCIIYT OIpefieAeTCA C IMO3UINIT (PUHAHCOBOTO ITOTIOXKEHUA
MYHULUIIAJIUTETa ¥ CPOYHOCTM YCIYL. MyHMLIMIa/NbHbBIE YCTYTU JOJKHbI
OKa3bIBaTbCsI B MeCTaX, Hambosee IpUOMMKEHHBIX K IpaKilaHaM, U Hanbo-
nee MOAXOAAIMMY MeTofgamu. 1Ipyu okasaHum yciyr JO/DKHBI IPUMEHATbCA
METOIbI, COOTBETCTBYIOIIVIE TOJIOKEHVIO HETPYHLOCIIOCOOHBIX, OXKVIIBIX, He-
MOIIIHBIX U Ma/1000eCIieYeHHbIX IPYIIIL.

Pap ycnyr okaspiBaeTCsA IIpY HEMTOCPENCTBEHHOM y4YacTUM TOCY/IaPCTBEH-
HbIX opranusaumit. Hampumep, cormacHo mi. «s» cT. 15 3akona Ne5393, my-
HULMIAIUTET O0/lajjaeT IPaBOM: Ha PErMCTPAlVIo TUQPTOB, BBOAUMBIX B
9KCIUTyaTalluI0 B Ipefielax MyHMIIMIIAIMTETA, HE3aBUCUMO OT TOTO, KaKasd
a/IMMHUCTPALMA [jajia pa3pellleHyie Ha X CTPOUTEIbCTBO MM Ha SKCIITyaTa-
LVII0; HAa €XETOJHYI0 IPOBEPKY B PaMKaX TEXHUYECKOTO 3aKOHOJATENbCTBA;
Ha BBIBOJ] TN THI U3 SKCIUTyaTALVIM TPV HeOOXOAMMOCTI. [JaHHBII KOMIUIEKC
MOJTHOMOYMII MYHUIMIIAJIUTET BIIPaBe IPOBOAUTDH TONBKO C y4acTUeM KO-
Muccuy, BKaovaromieit aun u3 Corosa MyHMnumanuteToB Typrun, Comosa
nasiaT TypelKUX MHKeHepOB U apXUTEKTOPOB U TypelKkoro MHCTUTYTa CTaH-
maproB. HopMaTuBHbBIE aKThl IIO JAHHOMY BOINPOCY NPUMHMUMAOTCA MuHu-
CTEpCTBOM HayKM, IPOMBIIIJIEHHOCTH U TEXHOJIOTUII B COOTBETCTBUU C pe-
HIEHNAMYU KOMVUCCUN.

Yro6bI MecTHOe yrpaBs/ieHue 06/1ajaio a;MIHACTPATUBHON aBTOHOMMETA,
OHO JIOJDKHO MMETb BO3MOXKHOCTb IIPMHMMATh CAMOCTOSITe/IbHbIE UCTIONTHMU-
Te/bHbIE penteHnA 6e3 ogobpenns: nentpa. Ilo m. «b» cr. 15 3akona Ne5393
cpeny MpUBUIETUII MyHUIIUIIA/IUTETa-U3JaHME TTOJ[3AKOHHBIX aKTOB B PaM-
KaX IO/IHOMOYMII, BO3/IOKEHHBIX Ha HETO 3aKOHOM, YCTaHOBJIEHMe U obecIie-
JeHe COOIOIeHN I MyHUIIMIIA/IbHBIX 3aIIPETOB, a TAKXKe HaJIO>KeHMe LITpa-
(0B, IpeyCMOTPEHHBIX 3aKOHOM.

B Typeuxoi ropuandeckon u SKOHOMUYECKOI INTepaType NOg4epKUBa-
eTCs BIVAHME TONMUTNYECKVX U 9KOHOMIYECKMX IIPUYMH Ha HeOOXOAMMOCTD
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aBTOHOMHOCTY MeCTHBIX c000111ecTB. B wacTHOCTH, aBTOPBI padoTs! «IIpuH-
VI JOOPOCOBECTHOCTY afMUHMCTpauuy B Typumm u afMUHUCTpaTBHAsS
OlleKa M KOHTPO/Ib HaJ, MECTHBIM) OpTaHaMU BJIACTM», Pa3MbIIUIASL 00 OT-
PULIATENIbHBIX ¥ IOJIOKUTENbHBIX CTOPOHAX MHCTUTYTA AeLleHTpaan3aymn
B YHUTApHOM TrOCyJapCTBe, OTMEYAIT, YTO Ha MECTHYI0 aBTOHOMUIO CyIlle-
CTBEHHOE BJIVAHME OKA3bIBAIOT MTOJINTUYECKIE B3ITIADI aMVHICTPATUBHOM
amuthl [Kaya T., Pekkiigiiksen S., 2019: 32].

B ny6nukanym « AMIHUCTpATUBHAA OTleKa U HaI30p ¥ MECTHOE YIIpaBie-
HIIe» XapaKTepU3yeTcsl BIMUsAHME SKOHOMIUECKOTo pakTopa. C TOYKY 3peHNs
aBTOpa pabOTbI, B OCHOBE aBTOHOMHOCTY JISKUT IIPUHIUI CYOCUAMAPHOCTH,
3aK/IIOYAIOIINIICA B TOM, YTO ITIaBHOE IIpefHAa3HAYeHNe MECTHOTO yIIpaBJie-
HISL — OKasaHMe YCIyT XUTeAAM. IIpy aToM Takue ycayru JO/DKHBI OKa3bl-
BaTb He TOCY[JapCTBEHHDBIE, 3 MECTHDBIE OPIaHbl, IIOCKOJIbKY OHM «ABJIAITCA
caMoil O/IM3KOJI K YelIOBeKy OpraHy3aneli, 4To obecrednBaeT geiiCTBEHHO
yIpaB/IeHUE».

[Tpn nocraBKax 00IeCTBEHHBIX TOBAPOB U YCITYT OZIpas3fie/IeHUAMN, Hau-
6oree pUOMVDKEHHBIMU K TIONTy4aTe/sAM, 3HaHME TOTO, YTO MPEeAIIOYNTAIOT
IOCTIeHNE, VMEeT Ba)KHOE 3HAauYeHMEe B Pa3BUTUM MECTHOIO YIIpaBJIEHMA.
CrpemiieHre afMMHNUCTPALUN YIOBIETBOPUTD HEOTPaHNYeHHbIe TOTPeOHO-
CTM IpU OTPaHMYEHHBIX pecypcax Ha 6ase palfiOHATbHOTO JCIIOIb30BAHIA
HOC/IETHNX ITO3BOJISET JOOUTHCS MAKCHMAIbHOI ITOJIb3bI TPV MUHUMAIbHBIX
3aTpartax. ITO IMOKa3bIBaeT B)KHOCTb 9KOHOMIYECKOTO (pakTopa B HOHMMA-
Huu aBToHOMHOCTHU [Gonil H., 2019: 65-66].

OpHMM U3 aKTya/IbHBIX HAIIPaB/IeHUII B U3YYeHUM CYLIHOCTY IpMHIUIIA
aBTOHOMHOCTY TOPOJIOB SIB/IETCS CO3JjaHMe O/laronpusaTHON Cpembl >Ku3-
HeMleATE/IbHOCTY 4€/I0BeKa. B MaHHOM HaIlpaB/IeHMM MCCIENYIOTCA MeEpbI
MUHVMM3AIMY TOPOACKUX HMPOOJIeM, CBA3AHHBIX CO CHVDKEHUEM IaBJIeHUs
IUIOTHOCTY Hace/IeHNs ¥ YpOaHU3aIuy, a TAaK)Ke pellleHNs COLMATbHBIX, 9KO-
HOMMYECKNX U 9KOIOTMYECKUX BOIIPOCOB XKM3HY rOpofioB. B aToM KOHTEKCTe
NPUOPUTETHBIMU ABJIAIOTCA KOHLEIIVN «3€JIEHBIV TOPOJL», «CIIOKOVHBIN TO-
POm», «yMHBIV TOpoa» U «IuppoBOI Topoa». Bcé 60/mblIy0 MOMyIApHOCTD
B HACTOsI[ee BpeMs HabMpaeT KOHIEMIVS «pe3epBHbI ropony» [Giirsoy O.,
Sadioglu U., 2022].

4. AoMUHUCTPaTUBHAaS oneka —
HeoOXoAUMbIN 3JIEMEHT AeueHTpanu3auum ynpaenieHns

XoTd B aJMUHUCTPATMBHOM IIpaBe 3a MYHULMIIAJIUTETAMU 3aKpeIIeH
CTaTyC aBTOHOMMM IIPY BBIOTHEHNMM UMY (QYHKLMIL, OHY He M30aB/IeHbI OT
BMEIIAaTebCTBA BBINIECTOSIINX OPraHOB JCIONHUTENbHO Baactu [Kapa-
manyksaH JI.T., 2016: 87]. AnMyHUCTpaTHBHASA OIleKa — 3TO KOHTPOJIb IeH-
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TPa/IbHOV aJMVHICTPALUN HaJ| IeATETbHOCTBIO M JeHEKHBIMU pecypcamm
MECTHBIX afIMUHUCTPAlVI ¥ IOPUANYECKUX /NI B YIPaBI€HUM TOCYAAp-
CTBEHHBIMU YC/TyTaMI1, OCHOBAaHHbIII HA IIOTHOMOYMAX, JAHHBIX 3aKOHOM /1A
HOAep>KaHys1 001[eCTBEHHOTO MOPsiiKa U 1emocTHocTr crpansl [Kavruk H.,
Yayli H., 2008: 4].

[TpyHLINII 1[e/TOCTHOCTY aAMUHICTpaLuy obecrednBaeT chepy npruMeHe-
HUSL QIMUHUCTPATUBHOM OIIEKM U OIIpefieNisieT ee IPaHMIbI Ha OITYMaIbHOM
yposHe. CornacHo nosuuuu CoBeTa IO a[MIHICTPATUBHBIM BompocaM [o-
CyfAapcTBeHHOro coBeTa Typuuu®’, BbIpakeHHOI B ero peureHuy Ne 2009/19,
a]MMHUCTpATUBHAsA OIleKa ABJIAETCS IPAaBOBBIM MHCTPYMEHTOM obecriede-
HUA IeTTOCTHOCTY L[EHTPAIbHO afMUHICTPALMA ¥ MECTHBIX a[MUHUCTPA-
nuit. [TomHOMOYMA OIeKyHa MOTYT OCYLIECTBIATHCA B CIy4YasAX, IPefycMo-
TpeHHbIX KOHCTUTYLMEN 11 3aKOHOM, a TaK’Ke B COOTBETCTBUI C METOZIAMI,
yKa3aHHbBIMM KOHCTUTYLMEN M 3aKOHOM, M, C/IefJOBATe/IbHO, He SABJIAITCA
OMCKpeMOHHbIMU. UTOOBI MOMHOMOYME ObLIO peann30BaHO, HEOOXOMUMO
OTIpefie/IsiTh 3aKOHOIATENIbHO, KaK/e PEeLIeHNsI M CAE/KY TTOJIeXXaT afiMUH-
CTPATMBHOI OIleKe ¥ KaK OHY OYIYT MCIIO/Tb30BaThCA.

LleHTpanbHas afMMHNUCTPALMA YIIOTHOMOYEHA OCYIeCTB/IATh HAI30p 32
eI TeNIbHOCTBIO MECTHBIX a[MUHUCTPALINIL, YTOOBI 00eCIIeYnTh TAPMOHIIHOE
OKasaHIe TOCYlapCTBEHHBIX YCIYT Ha TOCYAApPCTBEHHOM YPOBHE U JIelICTBEH-
HOE JICTIONIb30BaHIe TOCYIapCTBEHHBIX pecypcoB. OpraH OneKi ABAeTC Hafl-
30pPHBIM OPraHOM, I'PaHMIIBI KOTOPOTO OIpefeneHbl 3akoHOM. IOpumueckn
HEBO3MOYKHO OCYIECTB/IATH ITOJTHOMOYMSA aMIHUCTPATVBHOTO IIONIEYNTENb-
CTBa B OTHOILIEHNY CHEJIOK, IPSIMO He YKa3aHHbBIX TakuM obpaszoM. CormacHo
peutenuio CoBeTa IO a/MIHNICTPATUBHBIM fieflaM [0CyZapcTBEHHOTO COBETA,
I7IaBa TPX/JAHCKON aIMVHNCTPAIM BIIpaBe 0OpaIaTbCs B aIMUHVCTPATIB-
HYIO IOPUCIVKIIVIO B OTHOLIEHUN PeIIeHMiI TOPOACKOTO COBETA, KOTOpPbIe OH
CUNMTaeT He3aKOHHBIMI. TaKoil MICK MOIeKUT YOB/IETBOPEHMIO >

VMHCTUTYT afMUHUCTPATUBHON OIIEKM YCTAHOBJIEH B CT. 8 EBpomerickoii
XapTyUM MECTHOTO CaMOYIIPABJIeHNA, BK/IIOYAIOIe)l TP ITyHKTa:

«1. JTro60i1 aiMUHUCTPATUBHBIIT KOHTPO/Ib 32 OPraHaMU MECTHOTO CaMo-
yIIpaB/IeHNs MOXKeT OCYIECTB/IAThCA TONbKO B MOPSAZKe U B CIy4Yasx, pef-
yCMOTpeHHbBIX KoHCTUTYIIVel MM 3aKOHOM.

» ToCymapCTBEHHBI COBET SIB/ISIETCS BBICIIMM aMIHUCTPATUBHBIM CY[OM, KOHCY/IbTa-
TUBHBIM 1 CJI€iCTBeHHBIM opranoM. Cm.: Danistay kanunu : Kanun Ne 2575. Kabul Tarihi:
06.01.1982 // Resmi Gazete. 1982. Say1: 17580. Available at: https://mevzuat.gov.tr/mevzuat?M
evzuatNo=2575&MevzuatTur=1&MevzuatTertip=5 (zaTa obparienns: 26.04.2023)

2 Danustay Idari Isler Kurulunun miilki idare amirinin hukuka aykiri gérdiigii belediye
meclisi kararlar1 aleyhine idari yargiya basvurabilecegi yolundaki hitkmiin, iptal davasi
a¢maya iliskin oldugu Karar1. Esas Ne: 2009/15, Karar Ne: 2009/19. Available at: http://kontder.
org.tr/haber-danistay-idari-isler-kurulunun-mulki-idare-amirinin-hukuka-aykiri-gordugu-
belediye-meclisi-kararlari-aleyhine (zara o6pamenns: 26.04.2023)
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2. JIro60i1 afMUHUCTPATUBHBI KOHTPO/Ib 3a JIeSTeNbHOCTBIO OPraHOB
MEeCTHOTO CaMOYIIpaBJIeHNs, KaK IIPaBIJIO, IIPeC/IefyeT e/ COOM0NeHN 3a-
KOHHOCTY ¥ KOHCTUTYIIMOHHBIX IPMHINIIOB. TeM He MeHee aIMUHUCTPATUB-
HBIIT KOHTPOJIb MOXKET BKJIIOYATh TaK)Ke KOHTPOJIb 32 11e71eCO00PasHOCThIO,
OCYIL[eCTB/IAEMBIIl BBIIIECTOALIVIMY OPraHAMU BJIACTY, B OTHOIIEHNM 3ajad,
BBITIO/IHEHVIE KOTOPbIX IIOPY4€HO OpraHaM MeCTHOTO CaMOYIIpaBJIeHM.

3. AZMUHNCTPATUBHBIN KOHTPOJIb 32 JIeSITeTbHOCTBIO OPTraHOB MECTHOTO
CaMOYIIpaB/IeHNsA JOIDKEH OCYLIeCTBIIATHCS C COOMIOIEHIeM COPa3MePHOCTI
MEXJy CTelleHbI0 BMeNIaTe/IbCTBa KOHTPOIMPYIOLETO OpraHa M 3HAYMMO-
CTBIO MHTEPECOB, KOTOPBIE OH HaMEPeH 3alUINaTh»>,

Typuusa npuHsIa nepsble JBa BbIIeHA3BAaHHBIX IYHKTa cT. 8 XapTuy, a
Tpetuit orknonnna. Bexp B Koncturynun Typerkoit Peciybnmkm 3akperie-
Ha cdepa pYMeHeHNs afIMUHICTPATUBHOI OIEKM HaJi CUCTEMOJI MECTHOTO
yIIpaB/IeHNA (ct. 127). CoryacHO JaHHOM CTaTbe KoHcTuTynum meHTpab-
Hasd aJMMHNUCTPALUA MOXXeT OCYIeCTBJIATBCA TOMBKO B COOTBETCTBUM C
HPUHINUIIOM I[e/IOCTHOCTU aMVHUCTPAIUN, €AMHCTBA 0OIeCTBEHHBIX 0051-
3aHHOCTeIT, 00ecreunBaTh COOIOIeHNIe OOIIeCTBEHHBIX IHTEPECOB 1 YIOB-
JIETBOpPEHIe MECTHBIX MMOTPeOHOCTeN Mo Mepe HeobxommmocTn. MecTHble
aIMUHVCTPALM MOTYT OBITh YIIOTHOMOYEHBI OCYILIeCTB/IATh HAI30p 32 aji-
MUHUCTPALMAMY HaCeTIeHHBIX ITYHKTOB, HaXOJALIMXCA Ha VX TEPPUTOPUN, B
1Ie/IAX YAOB/IETBOPEHMsI IOTPEOHOCTEN MECTHBIX OPTaHOB BIIACTI.

AnMuHMCTpaTHBHAsA OlleKa IposBsAeTca B Tpex popmax [Kavruk H., Yay-
li H., 2008: 6].

O61mas afMUHKCTPATUBHAsL OIleKa: OpraH OIeK) B COOTBETCTBUM C CO0-
CTBEHHBIM CY)XXJ€HJEM OTMEHsSeT MeCTHbIE PellleHNs, KOTOpbIe, II0 €0 MHe-
HJI0, IPOTVBOpEYAT 3aKOHY VI OOIIeCTBEHHBIM MHTepecaM. Jta (opma
aZIMVHICTPATUBHO OIIeK) YCTAHOBJIEHA IIPY BPEMEHHOM IIPMOCTAHOBIEHUN
VICTIOJTHEHM TTOJTHOMOYMII OPTaHOM WM TIPY OTCTPAHEHMM JIO/DKHOCTHOTO
JIMIIA, B OTHOIIEHM) KOTOPBIX HAYaTO PacC/IeiOBaHMe WV IIpeciefioBaHme 3a
IpaBOHApYIIEHMe, CBA3aHHOe C X obsa3aHHOCTAMM. [0 cT. 47 3akona Ne5393
MYHUIIMAIATbHbIE OPTaHbI WM VX YWIEHBI MOTYT ObITh OTCTPaHEHBI OT MCIIOTHE-
HIs 00513aHHOCTEI MMHVICTPOM BHYTPEHHUX JIe/T O BBIHECEHNSI OKOHYATe/Tb-
HOTO pellleHs. PellleHne o IproCcTaHOB/IEHNY TTOTHOMOYMII JO/DKHO IlepecMa-
TPUBATBCS KaX/[ble IBa Mecsitia. Ecr B ero mpomo/mkeHny HeT «0011[eCTBEHHOI
3aHTEepeCOBAaHHOCTI», PellleHNe OTMeHsAeTcA. Eciu yronoBHOe peciejoBaHye
He Ha4aTo, [0 IIPEeKPaIleHO W/IY BBIHECEHO OIpaBJaTe/IbHOEe pelleHue, e/Io
OTMEHEHO 10 001I1eVl aMHVICTIM VIV JIUIIO OCY)K/EHO 3a IPECTYIUIeHNe, He Tpe-
Oyrolllee OTCTPAaHEHVS OT HO/DKHOCTY, pellleHye 06 OTCTpaHeHMY OTMEHAeTCSL.
OTcTpaHeHHOMY M3pY BBIIIAYMBACTCS [IBE TPETH €ro/ee eXXeMeCAIHOTO M0COo-

2 European Charter of Local Self-Government (ETS No. 122).
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0wl B IIepMOJ OTCTPAHEHVS OT JO/DKHOCTY, U B 9TOT IIEPUOJ, MIP IPORO/DKAET
IIO/Ib30BATHCA SPYTUMI COLVIA/IbHBIMY IIPABAMMU Y JIbTOTAMIL.

[IpeBeHTNBHAA ONEKYHCKAsA BIACTb: B BOIIPOCAX, OIPENETEHHBIX 3aKO-
HOM, TpeOyeTcs IpefiBapUTe/IbHOE paspelleHye OpraHa OIeK) Ha BBIION-
HeHMe pelIeHN, WM pellleHNe JO/DKHO ObITh MPUHITO/CAHKIMOHUPOBAHO
BBIIIECTOAILEN afiMUHNCTpanyeil. 3aKoH Ne5393 ycraHaBIMBaeT HECKOIBKO
BApMAHTOB AIMUHMCTPATUBHONM OIIEKM, Yepe3 KOTOpbIe Peanm3yeTcs oOlle-
KYHCKas BJIacTb.

1. AIMMHUCTpAaTMBHAA OIleKa NO/DKHOCTHOIO /INIa — IIPOBMHIIMATbHO-
ro WK paiioHHOro rybepHaropa. B wactHOCTH, CT. 6 3akoHa Ne 5393 3akpe-
IULIAET IPaBO TyOepHAaTOpa YTBEPXKAATb pellleHue MYHUIVITATbHOTO COBeTa
00 yCTaHOB/IEHUV MYHUIMIIAIbHBIX TpaHul. OKOHYATe/IbHO YTBEP)K/JeHHbIE
TPaHULbl He MOMJIEKAT M3MEHEHUIO B T€YEHME ILATHU JIeT 3a MCK/IIYEHNEM
ClIy4yaeB, KOTfja MMeITcA Beckue IpuunHbl. Ilo ¢T. 7 3akoHa npu norpaHmy-
HOM CIIOp€ MEXLY TOpOIaMy WV IepEeBHAMU B IIPefie/IaxX IPOBNHIIUN B Te€Ye-
Hye 30 gHEN 3aIpallBalOTCA MHEHNA COOTBETCTBYIOIETO MYHNUIIUITAIBHOIO
COBETa, CEIbCKOTO COBETA CTApeilNH U rybepHaTOpa OKpyra. I'ybepHarop
TOJDKEH OL€HUTD 3TV MHEHMA U IPUHATD pelIeHNe IO IOTPAaHNYHOMY CIIOpY.

2. ADMUHNCTPaTUBHAs OlleKa BbILIECTOsIIero aiMMHUCTPATYBHOIO Opra-
Ha 1 (MIM) BBILIECTOALLErO JO/KHOCTHOTO mia. ITo cr. 10 3akona Ne 5393
Ha3BaHMe TOPOJja U3MEHAETCS 10 PeIIeHNIO OOIbIINHCTBA MYHUIIMIIAJIBHOTO
COBeTa— He MeHee TPeX 4eTBepTeil OT OOIIero Y1c/ia ero YWieHOB — 1 C Of[0-
OpeHusa MUHUCTepCTBa BHYTPEHHNUX [l IO 3aK/TI0UEHNI0 TybepHaTopa.

3. AIMMHNCTpATUBHAS OIIeKa BBIUIECTOALIEr0 afIMVHICTPATUBHOTO Opra-
Ha. B ciry nm. «p» cT. 18 3akoHa Ne 5393 MyHMLIMIIa/IbHBII COBET BIIpaBe Mpu-
HJIMAaTbh PEIIEeHN O COTPYIHUYECTBE C MYHUIIUITAIUTETAMY M COI03aMI MECT-
HBIX aIMVHUCTPALUI B CTPaHe 1 3a pyOe>XoM ¢ paspemieHnss MuHuCTepCcTBa
OKpy>Karoleyt cpensl n ypbaunsauym. C 3TOM 1ebl0 B COOTBETCTBUY C IIII.
«e» CT. 68 3akoHa Ne 5393 MyHUIIUIIATUTETHI, a TAKXKE KOMIIAHUM, B KOTOPbIX
UM NIpUHAAIEeXUT 60mee 50% KanyTasa, BIIpaBe OCYIeCTB/IATh BHYTpeHHIE
3aiiMbl, He TpeBblmIaonye 10% o61ert CYMMBI TOC/IEAHNX OKOHYATETbHBIX
JI0XOJ0B OI0/KETa, YBEMMYEHHBIX Ha CTaBKY II€PEOLIeHKH, OIpeensieMyio B
COOTBETCTBMM C 3aKOHOM O HaJ/IOroBOII mponenype Ne 213, B TedeHMe ropa
TOJIBKO I10 PELIEHNIO MYHUIIUITAJIBHOTO coBeTa. Ha mony4yenne BHyTpeHHMX
3alIMOB, IpeBbIIAMUX 10%, MyHUIMIIAINTETaM M KOMIAHUAM TpebyeT-
Csl TIOZJiepP>KKa abCOMIOTHOrO OOMBIIMHCTBA OOIero Yuciaa YIeHOB COBeTa
u onobpenrie MuHMCTepCTBa OKpY»Karolell cpeasl 1 ypbauusanyy. MyHn-
IVIIaINTET MOXKeT OpaTb 3aiiMbl JI/IsI BBIIUIATHI YBELOM/IEHUI VM BBIXO[JHBIX
nocobuii ¢ ogobpennss MuHMCTepCTBa OKpY KaIoIell Cpefpl ¥ ypOaHusanum
6e3 orpaHNYeHNs, IPEAYCMOTPEHHOTrO III. «d» cT. 68 3akoHa Ne5393. 3arimbl,
B3SATbIE JI 9TOI LIe/M, He MOTYT OBITh JICIIO/Ib30BAHBI HA APYTVIE LeTI.
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JononHuTtenbHblil maparpad cT. 15 3aKoHa JaeT MyHUIUITAIUTETY IIPABo,
€C/IM 3TO He IPOTUBOPEYNT MHEHNIO [0CyIapCTBEHHOTO COBETa U PeIleHNI0
MuHncTepcTBa OKpY>Kaloleil Cpefibl M ypbaHU3almy, epeiaTh YCIyTH, yKa-
3aHHBIE B IIIL. «e»™, «f»** 1 «g»**, Ha OCHOBe KOHI[eCCUM Ha CPOK He Oonee 49
neT. MyHMIIMIIaIUTET BIIpaBe OKa3blBaTh YC/TYTH OOIECTBEHHOTO TPAaHCIOP-
Ta Iy TeM BbIJauM INIEH3MI, He ABIAIONINXCA KOHIIecCHel I MOHOIIONME,
VI OH MOXKET OCYILEeCTBJIATh YCIYTH OOIIeCTBEHHOIO TPAHCIIOPTA ITyTeM
apeHMbl MMHNUI 00IeCTBEHHOTO TPAHCIOPTA VMM IIOKYIIKM YCIYT B COOTBET-
CTBMM C TIPUMHIIUIIAMU, M3/I0)KEHHBIMH B CT. 67 3akoHa Ne 5393%,

4. 3akoH Ne5393 ycTaHaB/IMBaeT HECKOTIBKO CUTYAIVi, TPeOYIOLINX ITO/y-
4YeHNs MPENBAPUTENTbHOIO PaspelleHNs COOTBETCTBYIOIIETO LIEHTPATbHOTO
OpraHa B/IaCTH JIA IPUHATHUA PellleHNii MyHUIIMIIaTbHBIM coBeToM. Hampnu-
Mep, B 00/1aCTV MHOCTPAHHbBIX OTHOIIEHMII CT. 74 3aKOHA 3aKpeIlIsieT IPaBo
MYHUIUIIANTETA CTaTh YIpeauTe/ieM MU YIEHOM MeXAYHapOSHbIX Opra-
HU3ALUI U yYPeX/eHMIA, 3aHMMAIOIMXCA BOIPOCAMU, OTHOCAIIMMUCH K €T0
cdepe meaTenbHOCT. MyHMIIMIIAINTET BIIpaBe OCYILIECTBIATb COBMECTHbIE
MepONpUATHA U IMPOEKTHl OKa3aHMsA YCIyT WIN YCTaHABIMBATb IMOOpaTIM-
CKMe OTHOIIEHMA C STUMM OPTaHM3ALUAMIY, YUYPEeXAEHMAMM U MHOCTPaH-
HBIMM MECTHBIMM aJIMUHUCTpAlVAMU. [leATeNTbHOCTD, OCyLeCTBIAeMasd B
COOTBETCTBMM C IEPBbIM U BTOPBIM ITYHKTAaMU, JO/KHA IIPOBOAUTLCA B CO-
OTBETCTBMM C BHEILITHel MONUTUKOI CTPAHbI ¥ MEX/YHapOJHBIMI COIJIalle-
HVAIMM, M Ha Hee JJOJDKHO OBITh IIPeBapUTEIbHO MOTyYeHO paspelenne Mu-
HIICTEPCTBA OKPY KAIOIIIell Cpefibl U ypOaHU3aIN.

CornacHo m. «c» €T. 75 3aKOHAa MYHUIIMIIATUTET BIIPaBe OCYIIECTBATH
IPOEKTbI 00C/TY)XMBaHMsI COBMECTHO C PO eCCUOHATbHBIMU OpraHMU3aLIs-

» «bes yuep6a /1 3aKpeIIEHHBIX IIPaB 00eCIeYnBaTh NUThEBYIO, OBITOBYIO M IPOMBIII-
JICHHYIO BOJy; 00ecIIeuBaTh OTBOJ, CTOUHBIX 1 JOX/EBBIX BOJ; CO3[ABaTh ¥ 9KCILTYaTUPO-
BaTb HEOOXOJVIMbIE JI/IA STOTO COOPY’KEHVIS; SKCIITYyaTHPOBATh POJIHMKOBBIE BOIbI».

# «Obecredenne paboThl 061IECTBEHHOTO TPAHCIIOPTA; /ISl 9TOTO CO3/IaBaTh U 9KCIUIY-
aTMpOBaTh BCe BU/bI OOIECTBEHHOIO TPAHCIIOPTA, BKIIOYasl aBTOOYChI, MOPCKIE 1 BOIHbBIE
TPaHCIOPTHBIE CPEICTBA, TYHHEIN, KeJIe3HOTOPO>KHbIE CHICTEMBI».

» «Ocy1ecTBIATh BCE YCIYTH, CBA3aHHbIE CO COOPOM, TPAHCIIOPTUPOBKOI, COPTUPOB-
KOIf, pereHepalyeil, yTunansanmeil ¥ XpaHeHeM TBEPJbIX OTXOJ0B».

% Crarbs 67. «CofepkaHue 1 PEMOHT IIAPKOB, CAf{0B, OPAHXepelt, TPOTYapoB 1 baccei-
HOB; YCIYTH TI0 IPOKAT aBTOMOOMIIelt, Hai30p, yOOpKa, oXpaHa U OOILeCTBEHHOE ITUTAHILE;
06CTy>)KMBaHIe U PEMOHT MaIVH U 060PY/0BaHsT; KOMIIBIOTEPHbIE CUCTEMbI 1 KOMMYTATO-
PbI M YCITyTH 97IeKTPOHHOTO JOCTYIIA K MHGOPMALVN; TIOAKEPXKKA 3paBOOXPaHEHIsT; IpMap-
KU U BBICTAaBKI; YCIYIHM, CBA3aHHDIE C IVIOTUHAMM, OYMCTHBIMY COOPYXXEHMSAMMI U COOPYKe-
HVSIMU Y TUIM3ALMI TBEPAbIX OTXOM0B; OOCTY>KMBaHMe U OYMCTKA KAHAJIOB, CTPOUTEILCTBO
U PeMOHT MH(PACTPYKTYpPbI U achasbra, 00CTy)XKMBaHUE JOPOXKHON CUTHAIM3ALMI U OCBe-
I{eHVsI, CHATHME VM YCTAaHOBKA CYETYMKOB; OOI[ECTBEHHBIN TPAHCIOPT M TPAHCIIOPTHBIE YC-
yry; paboThl, CBsI3aHHBIE C IKCIUTyaTalMell COLMaNbHBIX 0O'BEKTOB, MOTYT OBITD IIepefaHbl
TPeTbUM /IMIIAaM Ha OCHOBe Te€HJepa IIPY YCTIOBMUM, YTO CPOK He MPEeBbIIIAeT KOHIA IIECTOTO
MecsiLja TI0C/Ie IIePBBIX BCEOOIIMX BHIOOPOB MECTHBIX aIMIUHUCTPALINIT».
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MU, IMEIOIIVIMY XapaKTep 00IeCTBeHHBIX YUPeX/eHMII, aCCOLVIallMsIMMA, pa-
6oTaromymy Ha 671aro obiecTsa, GOHAAMM, OCBOOOXKIEHHBIMY OT HaJIOTOB
[Tpesunentom Typuvm, n mpodeccroHaIbHBIMY HTa/IaTaMy, IO JA0I MU
071 ieiicTBYIe 3aKOHA O IIPO¢eCCHOHAIbHBIX OPraHM3ALMAX PeMEC/ICHHIKOB
” MacTepoB OT 7 uoHA 2005 T. Ne5362. [l peanmsanny NIpOeKTOB OKa3aHMA
YCITYT COBMECTHBIX C JPYTVMM acCOLManyAMM 1 GOHAAMI He0OXOMMO pas-
pelleHe BBICIIEr0 MECTHOTO afiIMMHUCTPAaTUBHOrO opraxa. Ilo ct. 71 3akoHa
Ne5393 MyHMLMIIAUTET BIIpaBe CO3/aBaTh NPEAIPUATI B paMKax OoKe-
Ta ¢ paspelieHysi MUHMCTEPCTBA OKPY>Kalolell cpefbl U ypbaHU3aum s
OKa3aHUA YCITYT, MMEIOIIVIX 0COOBbIe JOXO/bI M PACXOJbI.

Vicxops 13 JOIIONTHUTEIBHOTO IYHKTA K CT. 75, TyOepHaTOp MIn Map BIIpa-
Be Tpe6OBaTh, YTOOBI «HApylLIeHHas» (HEeBBIIIOTHEHHAsI) MyHUI[MIIA/IbHAS YC-
nyra OblIa OKa3aHa APYTMM MYHUIVIIQTUTETOM. MYHUIIMITaTNTET, IOMOIIb
KOTOPOTO 3aIpalllfBaeTCsl, BIIPaBe BBIIOJTHUTD TaKyI0 IPOChOy C paspelie-
HVISL MUHUCTPA BHYTPEHHMX Jiell 6e3 HeoOXOAVMOCTY BBIHECEHNs PeIleHs
MYHMIIVIIATbHBIM COBETOM.

3amenieHne Kak GopMa afMIHMCTPATIBHON OIEKN: TPV HEBBIIIOTHEHUN
MECTHBIMY OpTraHaMy BJIACTM UX O005S3aHHOCTEN LjeHTpajIbHAs B/IACTb U3bI-
MaeT ITOJTHOMOYJE U OCYIIECTB/IAeT er0 CaMOCTOATENbHO. JTa popMa 3aKpe-
IIJIeHa B HECKOJIbKUX CTaTbAX 3akoHa Ne5393. CornacHo cT. 45 1pu BAKaHTHO-
CTM IIOCTa M3pa 110 /11000il IpUYNHE IyOepHATOP CO3bIBAET MYHUIUITATBHOE
cobpanne B Teuenre 10 pueir. CobOpaHue CO3bIBAeTCs IMOJ IHpefCeNaTeNnb-
CTBOM IIEPBOTO 3aMECTUTENA M3Pa, B €0 OTCYTCTBME — BTOPOTO 3aMeCTU-
TeJid M3Pa, B €ero OTCYTCTBMe — cTapeiiuiero yieHa. OfHaKo eciy Map, UIn
3aMeCTUTE/Ib M3pPa, MU YIEH COBETa OTCTPAaHEH OT JO/DKHOCTY, apeCTOBaH
VIV Ha HETO Ha/IOXKEH afIMMHVCTPATHBHBIN 3aIIpeT Ha HaXOXK/I€HEe Ha TOCy-
IapCTBEHHO CTy»0e B CBA3M C MPECTYIUIEHNAMY TePPOpU3Ma MM IT0CO6-
HIYeCTBa TEPPOPUCTUYECKMM OPTaHM3aLVAM, WIX B C/Iydae MpeKpalleHus
IIOJTHOMOYMII M3pa WM Y4/IeHa COBETA, M3P, MY 3aMeCTUTEIb M3Pa, VI/IN YJIeH
COBeTa Ha3HayaeTcs BracTaMyu (rybeprHatopoM. — A.B.) B cOOTBETCTBUY CO
CT. 46. IlonoxxeHns 9TOi CTAaTby TAKKe NMPUMEHSI0TCA NIPU OTCTaBKe 4IeHa
MYHMIIMIIATUTETA, €C/IM OH OTCTPaHEH MM apecTOBaH. B MyHunumanurerax,
B KOTOPBIX M3P MV 3aMeCTUTENb MIpa HadHa4YeH B MOPsIfIKe CT. 46, OI0KeT-
Hble ¥ OyXrajaTepckue paboTbl MOTYT OBITb BO3/IOXKEHBI HA PETMCTPAIVIOH-
HBIIT OT/Ie/T YUY (PMIHAHCOBBIN IUPEKTOPAT ¢ OffoOpeHMs rybepHaTopa.

Ecmu Bo/mKHOCTD M9pa BaKaHTHA 110 KaKO-/100 IpuYMHe U BBIOOPHI HO-
BOTO M3pa MM 3aMECTUTE/IsI MIpa He MOTYT OBITh IIPOBEJEHBI, 1O BEHIOOPOB
M3pa Ha3Ha4aeT MUHICTP BHYTPEHHUX Jie/l B CTONMYHBIX ¥ NIPOBVMHIVAJIb-
HBIX MYHUIIVITQJINTETaX ¥ IybepHaTop B APYTUX MyHMImmanureTax. HasHa-
JaeMoe JIMIO JO/DKHO 06majaTh KBanmudukaiyein mas m3bpaHus Ha MOCT
Mapa (cT. 46).
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Bropoit npuMep omnekn-3aMelieHys BO3MOXeH IIPY BBIABIEHNUN Iepe6o-
eB B pabore cmyx6. ITo cT. 57 3akoHa Ne5393, eciu TpaXkaHCKUIT MUPOBOIL
CYZibdA 110 3a1IpOCy MUHMCTEPCTBA BHYTPEHHNX JIE7l YCTAHOBUT, 4YTO MYHULIM-
naJIbHbIe YCIYTY CEPbe3HO HAaPYIIEHbI M 3Ta CUTYalMA OKa3bIBaeT XKM3HEHHO
Ba)XHOE HEeraTMBHOE BO3JEVICTBNE «HA 3OPOBbe, MMpP ¥ Onarononydme Ha-
CeJIeHNA», MUHNUCTP BHYTPEHHUX Jie/l JO/DKeH NMOTpeboBaTh OT MIpa yCTpa-
HUTb HapylIeHNe, HA3HAYMB Pa3yMHBbI CPOK B COOTBETCTBUM C XapaKTePOM
yenyru. Ecnyu HapymeHne HEBOSMOXKHO YCTPaHUTb, MUHMUCTDP BHYTPEHHMUX
fen obpaiaercsa K ry0epHaTOpy JaHHON IPOBMHIMY C IPOCHOOI O BBINON-
HEeHUM JJaHHOII ycnyru. [ybepHaTop O/DKeH CHavama yCTpaHUTD Iepebon ¢
IIOMOLIIIBIO CPEAICTB, 000PYHOBaHNA, IEPCOHAIA U IPYTUX PECYPCOB MYHUIIN-
nanuTeTa. EC/i 370 HEBO3MOXXHO, OH BIIPABe TAKXKE MCIIO/Ib30BATh PeCypPChI
APYTMX TOCYJApCTBEHHBIX YYpeXeHul M opranmsanuii. O mpemcToAmmx
pacxopax rybepHaTop yBefoMsieT baHK IPOBMHINIL, KOTOPBIJ HAlIpaByIseT
eMy TpebOBaHIe BBIE/MUTD JIeHeXKHbIe CPEICTBA 113 BbIIE/IEHHON MYHMIINIIA-
JINTETY IO OT 06111ero cOopa HaJIOTOBBIX JOXOJ0B 00111eT0 OI0KeTa JaHHO-
ro MyHMIIMIIAJIMTETA B CIEYIOLIEM MeECALE.

OpHako ecim rybepHaToOp YCTaHOBUT, YTO IIePePbIB B YCIyrax B MyHMIVIIA-
JIUTETaX VIV CBA3AHHBIX C HUMY Q[MUHICTPALMAX OKa3bIBaeT My Oy/ieT OKa3bl-
BaTb HEraTVMBHOE B/IVAHVE Ha 60pbOY C TEPPOPU3MOM W/IV HACKIIVIEM, OH JIOJDKEH
BBIIIO/THUTD VIV IIOPYYUTD BBIIIOIHUTH COOTBETCTBYIOLIYIO YCITYTy YIIPABJIEHUIO
II0 KOHTPOJIIO M KOOPJVHALMY MHBECTULUI, CIIEIMaIbHONM IIPOBMHIIMAbHON
aJIMIHVCTPALIUN VIV 5Ke OOIeCTBEHHBIM YUPEeX/CHNAM VM OPTaHM3aIVAM.

Amnanus 3akoHoB Ne1580 1 Ne5393 11o3BonseT roBOpUTh O BCECTOPOHHEN
aJIMVHUCTPATUBHOI OIIEKe CO CTOPOHBI BHINIECTOALINX aMUHUCTPATUBHBIX
OPraHOB M JO/DKHOCTHBIX /N, B uacTHOCTH, B cofiep>kaHnm CcT. 161 3akoHa Ne
1580 monmHOMoums TocymapcTBeHHOrO coBeTa ObUIM Ha3BaHbI 37 pas, 31 pas
orpefeneHa KOMIETeHIMA Pa3INIHbIX MUHMUCTEPCTB, M TPYoKAbl COBeT 1c-
HIOJTHUTE/IbHBIX [IeTyTaToB” Ha3BaH B KaueCTBe OPraHa, OCYILIECTBIAIIIEro
pasmuHble GopMbl oneku. Kpome Toro, B KauecTBe JO/DKHOCTHBIX JINIY, Ha-
JleNIeHHbBIX TIOTHOMOYMAMM B cepe aIMUHICTPATUBHOI OIIeK), Ha3bIBA/INCh:
rybepHaTOp MPOBMHIIMY WM paiioHa (47 pa3) M MMHUCTP BHYTPEHHUX Jiell
(ommH pas). B pesynbrare agMmuHucTpatuBHoi pedopmser 2004 ropa 3akoH
Ne1580 sameneHn 3akoH Ne5393. Ananms 84 crareil noc/negHero 3akoHa yKa-
3bIBaeT Ha COKpalljeHue cepbl a[MIHACTPATUBHOI o1leku. B HeM B kayecTBe
OPraHOB, OCYIECTBIAIIINX OIEKY, 63 pa3a yIOMMHAIOTCA pa3IM4IHbIe MU-
HICTEPCTBA, a B Ka4eCTBE JO/DKHOCTHDIX /UL, Ha/I€IEHHBIX ITOTHOMOYMAMMU
B chepe aIMUHNUCTPATUBHOI OIeEKM, 32 pas3a rybepHATOp IMPOBMHIVN VN
palioHa M OIMH Pa3 — MUHUCTP BHYTPEHHUX JIeTL.

¥ VlcomHuUTenbHBIN opran Typuum.
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3aknuyeHve

MynununanbHbple Tpaauuuu B Typryum BOCXOZAT K IepBOI YeTBEPTU
XX Bexa. Co3fjaHue 1 pa3BUTHE MHCTUTYLMOHAIbHBIX KaueCTB MyHMIIUIIA-
JINTETOB OBITIO OTPAHNYEHO U3-3a IPUMEHSBIIETOCS B TeUeHMe JJOITOro Bpe-
MEHM LIeHTPa/1M30BaHHOro ynpasaeHn:. B 2004 n 2005 rogax Ha OCHOBaHUHA
3aKOHOJJaTe/IbHBIX aKTOB ObLIa IIpOBefieHa pehopMa MECTHOTO yIIpaB/IeHMS.
MyHuImnanuTeThl IOy HOBOE pa3BUTHE Y OOHOBIEHHBIE CTATYChI.

IIpaBoBblE OCHOBaHMA CYLIECTBOBAHMA MYHMIMIIAJINTETOB CBA3AHBI C
IPaBOBOI CTPYKTYPOJ afMUHUCTPATUBHOIO YCTPOICTBA rocyfapcTsa. Ty-
perkas Pecry6imka mpyMeHsieT lelleHTpaI30BaHHbI aMUHICTPATYBHBII
crioco6 ynpas/ieHNs B JBYX BapyaHTax — JELeHTPaIN3aLMI0 YCIyT X MeCT-
HYIO JielleHTpanusanuio. [Ipy fgenenTpanmsanum ycayr aBTOHOMMEN IIO/b-
3YI0TCS1 HEKOTOpbIe YUPEX/EeHUs, OTpaHNYeHHbIe TePPUTOpMENt 00CTyX M-
BaHNA, U1 Ty4lIero OKa3aHus ycuyr. MecTHas felieHTpanusanys, ¢ Jpyroii
CTOPOHBI, SB/IsIET CO0O0I aMUHICTPATUBHYI0 aBTOHOMMUIO, IIPEIOCTaBIIsIe-
MYIO JIMIIaM, IPOXXMUBALMM B ONPENE/IEHHOM PErMOHe, I YLOBIETBOpe-
HVS VX OOIVX M COCENCKYUX MOTPeOHOCTeIT U Jiefl, BBITEKAIOIMX VCKITI0UM-
T€JIbHO U3 VX IIOCETIEHNA B 3TOM MECTE.

Ha mny6nmuyHble [opuudecKye IuIla PacHpOCTPAHAITCA ITOTOXKEHVS
aIMVHVICTPATUBHOTO IIpaBa. ITO OOBACHACTCA TeM, YTO OHM YUPEXK/AIOTCS
Y4peOuTEIbHbIMM aKTaMM, TO3ULVOHMPYIOTCA B paMKax TOCyHapcTBa,
IPefCTaB/IAT IYO/INYHYIO BIACTh HA TEPPUTOPUY TOPOJA Y HaJlelleHbl CO6-
CTBEHHBIMU ITOJTHOMOYMAMM B cepe OKa3aHNA KUTEAM YCIIYT.

OpHuM U3 POOIEMHBIX 11 BMECTe C TeM Ba)KHBIX IIPU3HAKOB B IIOHMMa-
HUM MYHULMIA/TINATETa AB/IAETCA afIMUHUCTpaTUBHAA oneka. OHa o3HayaeT
KOHTPO/Ib IJ€EHTPA/IbHBIX OCYAAPCTBEHHBIX OPTaHOB HAaJ| MECTHBIMIU aJMMU-
HUCTPALVAMU U IeLeHTPATIN30BAHHBIMI IOPUAUYECKUMY TULAMN B YIIpaB-
JIEHUM TOCYHZApCTBEHHBIMU YCIyraMy B IelsIX OXpPaHbl OOILIeCTBEHHOTO
HopsAaKa 1 obecredeHns HaWIYdIIero 1 cOaJlaHCMPOBAHHOTO OKa3aHMA Io-
CYIApCTBEHHBIX YCIIYT HA BCell TEPPUTOPUM CTPAHbL. AHA/IN3 3aKOHOJATeIb-
CTBA CTPAHBI II0O3BOJIAET TOBOPUTDH O HAMETHBIIENICA TEHAECHIUY K pacIIype-
HIIO MECTHOJ aBTOHOMMY ITyTEM COKPAILEHNA IPAaKTUKN OIIEKM.
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ﬂ[@@]@ )XYPHAN BbICLLEW LLKONbl 3KOHOMUKM

XKypHan yuypexaeH B Ka4eCTBE MeyaTtHoro opraHa
HaumoHanbHOro nccnenoBarenbCckoro yHmeepcuTteTa
«BbICLLEN LWKOJIbl 9KOHOMUKN» C LLeNbIo PaCLUMPEHNs
yyactusa HAY BLLS B pa3BuTuv NpaBoBOMN HAyKK,

B COBEPLUEHCTBOBAHUN IOPUAMYECKOro 06pasoBaHus.

MmaBHbIe 3apauum:

*  CTUMYJIMPOBAHUE HAy4HbIX OUCKYCCUI

+  onybnvkoBaHWe Matepunanos No Hanbonee akTyasnbHbIM
BOMpocam npasa

+ copericTBme pedopMe ropnandeckoro obpasoBaHms,
pa3BuTUIO 06pa3oBaTesibHOro NpoLecca, B TOM Ynucne
pa3paboTke HOBbIX 06pa3oBaTesibHbIX KYpCOB

*  YKpenneHne B3auMOLENCTBUS MeXAY YHEOHbIMUN
1 Hay4YHbIMU NogpasaeneHnamu HAY BLUS

*  yyacTue B pacLUMpPEHUN COTPYAHNYECTBA POCCUNCKNX
1 3apyOEXHbIX YYEHbIX-IOPUCTOB 1 NpenoaaBaTenei

*  BOBJIEYEHME MOJIOAbIX YHEHbIX 1 Npenoaasarenem
B HAY4YHYIO XM3Hb 1 NPodeccnoHanbHoe coobLLECTBO

*  OpraHmM3aums KpyribiX CTOSIOB, KOHPEPEHLNIA, YTEHUI
M UHBIX MEPOMNPUSATUI

OCHOBHbIE TeMbl:
[MpaBoBas MbIC/b (MCTOPUSA U COBPEMEHHOCTb)
[MopTpeThl y4EeHbIX-IOPUCTOB
Poccuitckoe npaBo: COCTOsIHME, NEPCMNEKTMBLI, KOMMEHTapUM
CynebHas npakTunka
[MpaBo B COBPEMEHHOM MUpe
Pedopma topramnyeckoro o6pazoBaHns
Hay4Has Xn3Hb
LNCKYCCUOHHBIN KN1yO
PeueH3nn

XKypHan paccuuTtaH Ha npenogasaTenen By30B, aCnMpaHToB,
Hay4YHbIX PabOTHMKOB, 3KCNEPTHOE COOBLLECTBO, MPAKTUKYIOLLMX
IOPUCTOB, a TaKXe Ha LUMPOKUIA KPYT YnTaTenemn, NHTEPECYIOLLMXCS
COBPEMEHHbIM MPAaBOM 1 €ro B3aMOOeNCTBMEM C 9KOHOMUKOMN.

XKypHan BKNIOYEH B NepeyeHb BeEOYLLMX POCCUNCKUX
PELEH3NPYEMbIX HAYYHbIX XXYPHAI0B 1 N3OAHUN,
pekoMeHa0BaHHbIX BbicLwien atTectaumMoHHOM kommuccunen Mu-
HoBpHayku Poccumn ans nybankauym OCHOBHbIX HAy4YHbIX
pe3ynbLTaTtoB AUccepTaumii Ha COMCKaHNE YYEHOW CTENEHN
[0KTOpa 1 KanHauaata Hayk no HanpaeneHuio «KOpucnpyoeHums».

XKypHan BbIXOgUT pa3 B KBapTas 1 pacrnpocTpaHAeTcs
B Poccuu, ctpaHax CHIC n panbHero 3apybexbs.

KypHan Bxoout B Web of Science Core Collection Emerging
Sources Citation Index, Russian Science Citation Index
(RSCI) Ha 6a3e Web of Science. XXypHan BHeceH B creaytoLume
6a3bl faHHbIX: KnbepneHuHka, HeinOnline, Ulrichsweb, Open
J-Gate, Gale.
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ABTOPAM

TPEBOBAHUA K O®DOPMJIEHNIO TEKCTA CTATEWN

MpepcraeBneHHblie CTaTbW [0JSIXKHbI OblTb
OPUrIHaSIbHBIMK, HEe OnybIMKOBaHHLIMY Pa-
Hee B OPYrux rneyatHbix nsgaHusx. Crartbu
OOMKHbI BbITh akTyasibHbIMKU, 06naaaTs HO-
BM3HOI, comepXaTb BbIBOAbI MCCNEnoBa-
HUS, a TakXXe COOTBETCTBOBATb YKa3aHHbLIM
HUXe npasunam odopmieHus. B cnydae
HeHagexalero obopmMIeHNs cTaTby OHa
HanpasnaeTca aBTopy Ha 4opPaboTKy.

CraTtbs npeancraBngdeTca B 3J1IEKTPOHHOM
Buae B popmare Microsoft Word no agpecy:
lawjournal@hse.ru

Anpec penakumn: 109028, Mocksa, b. Tpex-
CcBATUTENbCKUI Nep, 3, od. 113

Pykonucu He Bo3BpaLLaioTcs.

O6bem cTaTbm
O6bem cTateii oo 1,5 ycn. n.n., peueH3uin —
no 0,5ycn. n.n.

Mpwu HaGope TekcTa He0OX0AUMO UCMOSb-
30BaTb WpudT «Times New Roman». Pas-
Mep wpudTa s OCHOBHOrO TekcTa cTa-
Ten — 14, cHocok — 11; Hymepaums CHOCOK
CnnoLlHas, NocTpaHuyHas. TekcT neyaTaeT-
cs 4yepesd 1,5 nHtepsana.

HasBaHue ctatbm

HasBaHuve ctatby NPUBOAUTCH HA PYCCKOM
WU aHmMunCKoM a3blke. 3arnaBue [O0J1KHO
ObITb KPATKUM U MHOPMATUBHBIM.

CeepeHuda 06 aBTopax

CeepneHunst 06 aBTopax NpMBOASATCS Ha pPycC-

CKOM W @HITINACKOM S3blKaxX:

+ damunus, nms, oT4eCTBO BCEX aBTOPOB
MONIHOCTbLIO

* MOJIHOE Ha3BaHWe OpraHM3aumm — MecTa
paboTbl KaXa0ro aBTopa B MUMEHUTENTbHOM
nagexe, ee NoJiHbIM NOYTOBbLIM aapec.

*  [OOJMKHOCTb, 3BaHMNE, y4eHas CTeNEeHb Kax-
[Ooro aBTopa

* afpec 9NeKTPOHHOM MOYThI A9 KaXA0r0o
aBTopa

AHHOTauusa

AHHOTaUMs1 NPELOCTABMSETCA HA PYCCKOM U
aHMMINCKOM A3blkax 06bemom 250-300 cnos.
AHHOTaUUSA K cTaTbe A0J1XKHA ObITh TOMMYHOMN
(cnepoBaTb NIOrVKe ONUCaHUs Pe3ynbTaToB
B CTaTbe), OTpaXkaTb OCHOBHOE CoAepXaHne

(NpegomeT, uenb, METOAONOrMIO, BbIBOAbI
ncenenoBaHns).

CsepeHus, copgepxaiwimecs B 3arnasum
cTaTbW, HE [OOJIKHbI MOBTOPATLCA B TEKC-
Te aHHoTaumn. CnepyeT msberatb JNLLHKX
BBOAHbIX dpas (Hanpumep, «aBTop CTaTbu
paccmMaTpuBaert...»).

UcTopuyeckue cnpaBku, €CAn OHU He
COCTaB/IAIOT OCHOBHOE coAepXXaHune O0Ky-
MEeHTa, onncaHmne paHee OI'Iy6J'IVIKOBaHHbIX
pa60T 1 00LLLEN3BECTHbIE MOIOXKEHNS, B @H-
HOTaUnnM He NpuUBOOATCA.

KnioueBble cnoBa

KntoueBble cnoBa NPUBOASTCS Ha PYCCKOM
M aHrmuickom f3bikax. Heobxogumoe Ko-
JINYECTBO KJIOYEBbLIX C/IOB (CloBoco4YeTa-
HWIM) — 6-10. KnioyeBble cnosa mam cno-
BOCOYETaHUs OTAENsATCA Apyr OT Apyra
TOYKOW C 3ansATON.

CHockun

CHOCKM nOCTpaHn4HbIE.

CHockun odopmngiorcs cornacHo TOCT P
7.0.5-2008 «Cuctema cTaHOApTOB MO MH-
dopmaunmn, 6MBNMOTEYHOMY U U3[ATENb-
ckomy peny. bubnmorpaduyeckas cceoinka.
O6wwme TpeboBaHUA M npasBuna COCTaB-
NeHnsi»,  yTBepxaeHHomy depepasnbHbiM
areHTCTBOM MO TEXHUYECKOMY pPerynmpoBa-
HUIO 1 meTponorun. MNMogpobHasa nHdopma-
ums Ha canTe http://law-journal.hse.ru.

TemaTtuueckasa pyopuka
O6a3aTeNlbHO — KOO, MeXAyHapoaHom
knaccudukaunm YOK.

Cnucok nutepaTypbl

B KOHLIe CTaTbl NPUBOAMTCS CMMCOK NUTe-
patypbl. Cnncok cnemyet odopmasaTb Mo
FOCT 7.0.5-2008.

CtaTbM peueH3upyloTca. ABTopam mnpe-
[OCTaBNSETCA BO3MOXHOCTb O3HAKOMUTb-
Cca C copgepxaHuem peueHsui. Mpu otpu-
LaTteslbHOM OT3blBE pPELLEH3eHTa aBTopy
npenocTaBnseTCcss MOTUBMPOBAHHbIA OTKa3
B ONy6/MKOBaHUN MaTepuana.

Mnata ¢ acnupaHToOB 3a NyGMKaunio py-
KOMMcen He B3MMaeTCsl.

291



XXV 9CUHCKASA (ANPEJIbCKAY) MEXXKAYHAPOOHAA HAYHHASA
KOH®EPEHLUA NO NPOBJIEMAM PA3SBUTUA SKOHOMUKHN
N OBLLUECTBA

YBaxxaemble konneru!

HaumoHanbHbI nccnenosarensckuin yHnesepcuTeT «Boicwas wkona SKOHOMUKU»
OTKPbIBAET MPUEM 3asiBOK C A0KNaA0M Ha ydactme B XXV AcuHckon (Anpenb-
CKOW) MeXAYyHapoAHO Hay4YHOW KOHdepeHuUn no npodénemam pasBuTusa
3KOHOMUKM U o6ecTBa (XXV AMHK).

OcHoBHble Mmeponpuatua XXV AMHK coctoatca B Mockee ¢ 23 no 26 anpens
2024 r.

B pamkax Tematmnyeckunx HanpasneHunn XXV AMHK 6yayT npeacraBneHbl 1 06CyX-
OeHbl Aoknaabl 0 pe3yfbraTax HOBbIX Hay4HbIX MCCeA0BaHMn, 0TOOPaHHbIE Ha OC-
HOBe paccMOTpPeHMs 3asaBoK. Hapsay ¢ aTum koHdepeHuns 6yaeT, Mo CIOXMBLUER -
CSl TPaanLMK, BKIKOYATb 0OCYXOEHWS Hanboee akTyasnbHbIX NPO6EM SKOHOMUYE-
CKOM, coumanbHOM, BHYTPEHHEN N BHELUHEN NOAUTUKM B PaMKax KpPyribliX CTO/IOB U
aCCOLMMPOBAHHbBIX MEPOMPUATUIA.

Mopatb 3as8BKy Ha y4acTue B Ka4ecTBe cnywatens MmoxHo go 19 anpensa 2024 r.
Bonee nogpobHas nHpopmauusa pa3mMellieHa B pasaene YyacTHMKaMm.

MeponpuaTtus KoHdEepeHUMM NPONAYT HA PYCCKOM MU QHIIMACKOM S3biKe, B OT-
OEeNbHbIX Cy4asix Ha ABYX A3bIKax C CUHXPOHHbIM NEPEBOAOM.

B nHTepecax npmBnevyeHns yHacTHUKOB N3 PasfiNyHbIX PErMOHOB Poccun n mupa, a
TakXe C y4eTOM BO3MOXHOI0 COXPaHEHUS HEKOTOPbIX OrPaHNYEeHU 3aNNAEMNOIIO-
rmdyeckoro xapakrepa XXV AMHK 6yneTt npoBeaeHa B cMellaHHOM popmare.

B pamkax XXV AMHK, kak 1 B npeablayLume roapl, 6yaet npoBeaeH KOHKYPC 3asiBOK

Ha NOOOEPXKY y4aCcTuUsl B KOHDEepeHUUn Monoabix uccnegoBartenenm n3 poccui-
CKMNX PpermoHoB.
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3asBku Ha yyacTue ¢ 40K1aa0oM OyayT NPUHUMAaTLCS
no cnepyowmM TeMaTu4eCcKUmM HanpaBJieHUAM:

. BoctokoBepeHne

. lfeorpadus n reonHdoOpPMaLOHHbIE TEXHONOMMN

. demorpadus n peiHkn Tpyaa

. IHCcTpymeHTanbHble MeToabl B 3KOHOMUYECKMX M COLMASTbHBIX MCCREN0BaHNSAX
. KopnopatuneHble prHaHCKI B yCNOBUSX MOOabHbIX BbI3OBOB
. Makp0o3akoHOMMKa 1 MaKpPO3IKOHOMUYECKAsS NOANTUKA

. MexayHapoaHble OTHOLLEHNS

. MeToponornsa akOHOMUYECKOM HayKun

. MupoBas akoHOMuMKa

10. Hayka v nHHoBauum

11. O6pasoBaHme

12. Nonntnyeckmne npoueccsl

13. MpaBo B UMdPOBYIO SMOXY

14. Mcunxonorusa

15. Pa3Butne 30paBoOXpaHeHUs

16. PernoHanbHOE 1 ropoackoe pa3BuTtme

17. MeHegXMeHT

18. CoumanbHag nonutnka

19. CoumoKkynbTypHble NPOLECCHI

20. Counonorusa

21. TeopeTnyeckas akKOHOMMKA

22. YMHbIV ropog,

23. ®HaAHCOBbIE MHCTUTYThbI, PbIHKN U MAaTeXHbIe CUCTEMBI
24. dpMbl N PbIHKK

25. DkoHOMUMKa AaHHbIX

O©oOoO~NOOTh,WN =

Kak nogate 3assBKy Ha yyacTue B ka4ecTBe caywiaresns’?

3asBka nogaeTcs oHnaH B cucteme KoHpepeHuun HAY BLUS oo 19 anpens
2024 r.

Onnara perncrtpauynoHHOro B3Hoca

Ana cnywartenei KoHbepeHuMn (y4acTHMKOB 6e3 AoKNaaa) cymma permcrpaum-
OHHOro B3Hoca cocTaBnsieT 3 000 py6neii. [NoapobHee 06 onnarte perncTpauyioH-
HOro B3Hoca B Paspgene «Onnata y4actns».

Bce ocTanbHble y4acTHUKM OCBOOOXAAKOTCSA OT ynnaTtbl PernctpaumoHHOro
B3HOCA, BT. Y.:

+ CTYOEHTbl/acnmMpaHTbl BCEX BY30B (NpW NpeabsiBieHN CTyAEHYECKOro buneTa);

« cotpyaHuku HAY BLUS (npu npeaocTaBAeHnn KapTOYKM COTPYAHNKA);

+ YHaCTHUKW, NpurnaweHHble MporpaMmMHbiM 1 OpraHn3aumoHHbIM KOMUTETA-
MU KOHDEPEHUMN.

MoapobHasa nHdopmaums 06 yCnoBusx onnaTtel PerMcTpauyoHHOro B3HOca npesa-
CTaBfieHa Mo CChifke.
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